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Traditional patent law theories teach that a patent’s rights of exclusion are a patent’s 

key benefit to the patentee and are necessary to make the patent system work. Yet patentees 

are increasingly giving away such rights, in whole or in part, as part of a growing 

phenomenon: patent pledges. In these scenarios, patentees voluntarily commit not to assert 

their patents or license them to others, often as part of a reciprocal arrangement. This 

phenomenon seems to contradict traditional patent law theories. After all, if exclusive 

rights are necessary, why are patentees increasingly sacrificing some or all of those 

rights? 

This Article argues that they do so because in patent pledging contexts, patents entail 

a different value proposition than traditional patent law theories posit. That is, patent 

pledgers use patents as informational tools to signal to the relevant public their 

development preferences and activities. This information may then facilitate innovative 

collaborations as well as foreclose them. This Article reviews several patent law features 

that make patents valuable as informational tools, as well as others that limit their 

informational potencies. It concludes by assessing some implications of this informational 

account of patents, in particular with respect to “open innovation.”   

 

INTRODUCTION 

 

In 2014 Tesla Motors made headlines when its iconic CEO, Elon Musk, 

publicly pledged not to assert the company’s patents against competitors 

making use of its patented technology relating to electronic cars.
1
 The move 

may seem surprising because, in the ultra-competitive automotive industry, 

Tesla had apparently unilaterally disarmed itself for the public good. 

Indeed, the hallmark of a patent is the right to exclude, and much patent law 

theory assumes that without such a right in hand, inventors would not have 

sufficient incentives to either develop the patented technology or share their 

technical accomplishments with the public.
2
 So why would Tesla give that 

right away?  

But Tesla has not been alone in making such pledges. A growing trend 

of similar patent pledging has been developing for some time.
3
 IBM made 

waves in 2005 when it pledged not to assert 500 patents against open source 

software developers, users, and distributors.
4
 Twitter has pledged not to 
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assert its patents except as a defensive mechanism, or only with the 

permission of the relevant inventors.
5
 Google has also pledged certain of its 

patents relating to open source software technology.
6
 Even Microsoft, long 

maligned by many as overly protectionist, has gotten into the fray.
7
 More 

recently Toyota, a competitor of Tesla, has pledged its patents relating to 

fuel cell technology and vehicles in general.
8
 “FRAND” obligations in 

standard-setting organizations (“SSOs”), another form of patent pledging, 

have also been prevalent for some time.
9
  

Given these trends, scholars have devoted attention to analyzing the 

various forms of patent pledges as well as their possible legal effects.
10

 

Because of the importance and pervasiveness of SSOs, FRAND 

commitments have received the lion’s share of scrutiny.
11

 But scholars have 

begun to canvass other forms of patent pledges as well.
12

 

While these assessments are important, they typically limit themselves 

by focusing on the pledges’ strict legal effects. As this Article argues, 

however, much of the value of such pledges, to both the pledgers and the 

relevant public, lies outside of their strict legal enforceability. Instead, much 

of the value of these pledges is based in the pledges’ “signaling effects.” In 

other words, a key value of patents in such scenarios is as an informational 

tool; patent pledgers use patents to efficiently and credibly convey 

information to the relevant public about their innovation preferences and 

activities. Transmission of this information may then help facilitate 

innovative collaborations as well as foreclose them, depending on the nature 

of the pledge. 

That the value of patent pledges often lies outside of their strict legal 
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effects seems evident from a number of considerations. First, many of the 

purported beneficiaries of such pledges are not overly concerned with 

patents in the first place. Second, those that are concerned with patents are 

unlikely to rely solely on the pledges’ legal enforceability in pursuing 

innovation in the relevant domains. And third, it is difficult to argue that the 

value of pledges to the pledgers lies in the assurance that the pledged-to 

parties are now properly licensed to use their patented technology, in many 

cases all at little or no cost. In other words, while the pledges may or may 

not be ultimately legally enforceable, the value of pledges seems to go well 

beyond answering that specific question. 

For example, when Microsoft pledged not to assert many of its patents 

against non-commercial developers of free and open source software 

(“FOSS”),
13

 the backdrop at the time was (and remains) robust non-

commercial FOSS development and an historical absence of Microsoft 

enforcing its patents against such parties. That is, FOSS developers 

historically had developed vast amounts of software, even in the face of a 

large Microsoft patent portfolio that clearly implicated many of the 

developers’ activities. And Microsoft, as far as is known, had never 

threatened a lawsuit, let alone initiated one, against non-commercial 

developers of FOSS, even before the pledge. In other words, the activities 

of both Microsoft and non-commercial FOSS developers with respect to 

Microsoft’s patents seem to have remained largely the same before and after 

the pledge. This all suggests that, if Microsoft’s pledge does contain value, 

it does not lie primarily in whether the pledge is legally enforceable or not.  

Indeed, even in cases where parties are more concerned with patents, 

they are unlikely to rely solely on the pledge in pursuing innovation. 

Competitors to Tesla, for instance, may welcome Tesla’s overture in 

general. But when possibly billions of dollars are at stake, it is unlikely that 

such competitors will be content to rely on a somewhat ambiguous blog 

post in pursuing expensive research and development activities. Hence, for 

such competitors, the legal enforceability of the pledge is unlikely to be the 

primary value that they derive from the pledge. Nor is it likely that the main 

value that Tesla derives from the pledge is a sense of well-being that its 

competitors are now licensed to utilize their patents, all at no cost. 

Thus, in many patent-pledging settings, other patent-related value seems 

to be at play. This Article argues that this value is often informational in 

nature: patent pledgers use patents as informational tools to efficiently and 

credibly signal to the relevant public their innovation preferences and 

activities. In other words, the message often proves more valuable to the 

relevant public than whether the message is, strictly speaking, legally 
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enforceable. 

For instance, in Tesla’s case Musk’s pledge signaled, among other 

things, a preference for “open innovation” in boosting adoption of and 

innovation in electric car technology. Of course, the pledge itself was 

legally ambiguous and came with significant caveats such as “good faith,” 

which suggest that the preference is not without its nuances. But the pledge 

nonetheless provides a strong and valuable signal to the rest of the industry 

that Tesla believes that collaboration, rather than siloed innovation, is a 

better model for electric car innovation and adoption, at least for now. And 

as Part II will discuss in greater detail, patent pledges in other contexts are 

similar in their informational purposes, even when differing in their 

informational content. 

This Article proceeds as follows. Part I provides an overview of 

traditional patent law theories that seek to justify the patent system. It 

concludes that the phenomenon of patent pledges is hard to square with 

many of these traditional accounts because patents are deployed in patent 

pledge scenarios in ways that do not align with these theories’ basic 

premises.  

Part II then examines in greater detail patent pledges and the purposes 

behind them. This Part posits that patent pledgers use their patents as cost-

effective information tools, i.e., patents are valuable to pledgers and the 

pledged-to parties because of the “signaling effects” that patents in these 

contexts enable. And as mentioned above, this becomes all the more clear 

since the purported beneficiaries of such pledges typically do not rely solely 

on such pledges’ legal enforceability, if at all. Instead, the reliance that they 

as well as the pledgers incur is often more informational in nature. 

Part III assesses certain patent law doctrines that aid patent holders in 

using patents as informational tools. In particular, it argues that rights of 

exclusion, as well as patent law’s disclosure requirements, in some respects 

help facilitate using patents as informational tools. Hence, the right to 

exclude still plays an important role in the informational tool context, even 

if it is a different role than traditional patent law theories advance. 

Part IV then assesses certain patent law doctrines that deserve 

reconsideration when viewing patents as informational tools. Perhaps 

unsurprisingly, the right to exclude and patent law’s disclosure 

requirements, and how they might change in response to the patent pledging 

phenomenon, are this Part’s main focus.  

Part V briefly discusses some general implications of viewing patents as 

informational tools. In particular, it suggests that this account of patent 

rights may mean that patents are not as inimical to “open innovation” as is 

sometimes suggested. The Article then concludes. 
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I. PATENT LAW THEORY 

 

Traditional patent law theories explaining the purposes of patents are 

well known in the literature. This Part does not attempt to comprehensively 

survey each of them. Instead, it provides a brief overview of the 

predominant theories in order to set the backdrop for assessing the 

phenomenon of patent pledges. For those well versed in this literature, it is 

recommended to proceed to Part II.  

It should also be noted that some accounts of the patent system can fit 

within several of the below categories simultaneously, depending on how 

the account is framed. Hence, while the classifications below provide an 

useful shorthand for understanding traditional patent law theories, they 

should not be viewed too rigidly.     

 

A.  The Right to Exclude: A Patentee’s Key Gain 

 

Traditional patent law theories view the right to exclude as a patent’s 

key benefit to the patent holder. While the various theories articulate 

differing reasons for granting this right to inventors, they all argue in one 

form or another that granting inventors rights of exclusion is vital to making 

the patent system work. 

For instance, the predominant theory behind patent law justifies a 

patent’s rights of exclusion as a necessary incentive to inventive behavior.
14

 

According to this theoretical school, these incentives are necessary because 

inventive ideas are intangible goods, and intangible goods have the 

characteristics of a public good: they are both non-rivalrous and non-

excludable, meaning one party’s use of the inventive idea does not diminish 

others’ ability to do the same and, without legal intervention, it is difficult 

to prevent others from doing exactly that. As a result, “utilitarian” or 

“economic incentives” theories postulate that parties will not engage in 

socially optimal levels of inventive activity for fear that others will simply 

appropriate the value of the invention without incurring the same 

development costs. Patent law purportedly solves this riddle by granting 

inventors rights of exclusion in their inventions. 

A related school of thought—what some call “disclosure” theory—

views patents as necessary to ensure that inventors share their inventions 

with the public.
15

 In other words, because intangible goods have the 

characteristics of a public good, inventors will keep their inventions secret, 

rather than share them with the public, absent legal intervention (even if 

                                                 
14

 See, e.g., Mark A. Lemley, The Myth of the Sole Inventor, 110 MICH L. REV. 709, 
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15
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they will still develop them). Patents provide the necessary legal 

intervention by granting inventors the right to exclude others from 

practicing their inventions. But in exchange, inventors are required to 

publicly disclose their inventions as part of the patenting process.
16

  

 “Prospect” theorists also view a patent’s right to exclude as vital, but 

for different reasons. According to certain strands of this theory, granting an 

inventor broad rights of exclusion early on facilitates post-invention 

development and commercialization later.
17

 As with granting mining rights 

in land, granting inventors with rights of exclusion provides them with the 

necessary incentives to further develop, license, and commercialize the 

invention. Patent law thus provides inventors the incentives necessary—in 

the form of rights of exclusion—to develop their patented inventions for the 

benefit of society. 

Some scholars advocate a related theory based more directly in the 

“commercialization” of patented inventions. These scholars generally argue 

that the patent system fails to provide inventors with sufficient rights of 

exclusion to further develop and commercialize their inventions.
18

 Such 

scholars thus propose a number of reforms to the patent system that would 

provide inventors with greater incentives in the form of expanded rights of 

exclusion.
19

 

A remaining theoretical camp focuses on the inherent rights that 

inventors may have in their inventions.
20

 In other words, rather than 

viewing patent rights as strictly instrumental in bringing about broader 

societal benefits, natural rights theories view patents as justified on the basis 

of the effort and/or personal investment that inventors may have put into 

their inventions. Nonetheless, even within this camp, a patent’s right of 

                                                 
16
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exclusion remains vital in order to protect these natural rights. 

 

B.  The Right to Exclude and Patent Pledges 

 

Each of these schools of thought face difficulty when taking into 

account patent pledges. Indeed, if the right of exclusion is vital to the patent 

system, as all of these theories argue for a variety of reasons, why do so 

many parties pursue patents, only to pledge that right away? It is true that 

the nature of many patent pledges makes their legal enforceability 

questionable. And so perhaps in some sense parties are not giving away 

their rights, at least not completely. But in many cases they are making a 

public pledge to do so, even if the legal details often must be worked out 

later. In other words, it seems unlikely in most cases that pledgers are 

making these pledges tongue-in-cheek. As such, the centrality and role of 

the right to exclude needs rethinking in light of the phenomenon of patent 

pledging. Traditional theories, at least, offer no clear explanation for it.  

For instance, utilitarian theory’s prediction that parties will not engage 

in inventive behavior without exclusive rights in hand seems to 

fundamentally conflict with many patent pledging scenarios, where parties 

voluntarily sacrifice some or all of the economic leverage that comes with a 

patent’s rights of exclusion. If those economic rights were so vital to the 

party, why did they voluntarily give them up, even if only in part? Parties 

almost certainly have other economic rationales for doing so. But as Part II 

will more fully argue, those rationales suggest a different utility of patent 

rights, rather than supporting traditional utilitarian accounts of the patent 

system. 

Disclosure theories face obstacles for similar reasons. In the patent 

pledging scenario, patent owners appear willing to disclose their inventions 

to the public by filing for the patent, while simultaneously giving up some 

portion of the right that was purportedly necessary as an incentive to the 

disclosure. As such, the bargain may be entirely one-sided to the extent that 

society obtains both the disclosure and possible limitations on the patent 

holder’s rights via the pledge. And this all suggests that many patent 

pledging scenarios hint at a different value proposition for patent rights than 

the disclosure and related accounts propose. 

Prospect and commercialization accounts of the patent system also seem 

to at least partially flounder when taking into account patent pledges, and do 

so for similar reasons. If parties need rights of exclusion as incentives to 

post-invention development and commercialization, why do parties choose, 

in some cases, to curtail the rights that they do have? Again, simply because 

these parties may have other economic motives for doing so does not 

directly support traditional prospect and commercialization accounts. 
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Instead, it suggests different economic purposes behind patents. 

Natural rights theories may initially seem the most conducive to patent 

pledging, simply because these theories may not appear to focus on the 

instrumental nature of patents. Instead, they generally argue that the right to 

exclude arises because of the effort or personhood that the inventor invested 

in the invention; what a party does with that right afterwards may be viewed 

as irrelevant to these theories. 

But even natural rights theories view patents as instrumental in some 

sense. The Lockean “reward-for-labor” notion, for instance, posits 

limitations on the rewarded rights to the extent that they unduly interfere 

with the ability of others to engage in similar activities.
21

 Even 

“personhood” theories typically distinguish between fungible and non-

fungible inventions and tailor the rights granted accordingly.
22

  

In other words, while patent rights may not be primarily instrumental 

under this school of thought, the downstream effects that patents may have 

are still accorded weight under these theories. As such, even under these 

non-majoritarian views, the values that patents serve are still important to 

assess. And the phenomenon of patent pledges suggests a different value for 

patents than simply the right to exclude, which ultimately is one of the more 

important values of patents in the natural rights camp to the extent that this 

right safeguards the efforts and personhood of inventors.     

 

II. THE GROWTH OF PATENT PLEDGES 

 

The growing phenomenon of patent pledges thus appears to defy the 

most typical justifications for patents. These theories focus on the patent 

holder’s right to exclude others from practicing the patented invention and, 

typically, the direct economic benefits that flow from that right. But in the 

patent pledging scenario, the pledger purposefully volunteers some or all of 

that economic leverage in pursuit of some other aim. What are those aims, 

and what do they tell us about patents in general? 

This Part argues that patent pledgers use patents as informational tools. 

In other words, parties make patent pledges in order to efficiently and 

credibly convey information to the relevant public about themselves and 

their innovation preferences and activities. Patents are thus valuable to 

pledgers and the recipients of the pledges in part because of the market 

signaling effects that they enable. This particular value of patents, in turn, 

provides some justification of patents in spurring innovative activity, while 

                                                 
21

 See generally Wendy J. Gordon, A Property Right in Self-Expression: Equality and 
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also providing guidance on how the patent system might be reformed in 

order to better adapt to this reality. 

 

A.  Patents as Informational Tools 

 

Though the most typical patent law theories view patents primarily as 

exclusionary tools, some scholars have argued that patents are valuable to 

inventors based on the information that they convey about the patent holder. 

For instance, Clarisa Long argues that patents are valuable to parties in part 

because they help convey credible information to capital and labor markets 

about the inventor.
23

 In other words, firms obtain patents, inter alia, because 

doing so effectively signals to investors that the firm is engaging in 

innovative behavior. These signals may then translate into greater market 

support for the inventor and their goods and services. Hence, for many 

inventors the value of a patent goes beyond simply whether the inventor, 

through exercising a patent’s right of exclusion, will obtain economic rents 

that exceed the cost of obtaining the patent. Instead, patents are also 

valuable because of the information that they convey.  

This Article builds on Long’s work in arguing that, in patent pledging 

scenarios, a significant value of patents is as an informational tool. Pledgers 

use patents in these scenarios to efficiently and credibly signal to the 

relevant public the pledger’s innovation activities and preferences. 

But not all informational purposes are the same. For instance, in Long’s 

account, she argues that patents are used to convey information primarily to 

capital markets, while also noting that they may be used to communicate 

information to the labor market as well.
24

 In the pledging scenario, 

however, patents are often used to convey information to product markets. 

That is, as Part II.B will discuss, pledges are often primarily directed at 

competitors or others developing technology related to the patents, not just 

at or primarily to capital or labor markets. 

Furthermore, while patent pledges may be intended to convey 

information to capital and labor markets in addition to product markets, 

Long’s account still falls short in providing a persuasive explanation as it 

relates to typical patent pledging scenarios. For instance, in Long’s account, 

patent holders obtain patents in order to provide proof to investors that they 

are engaged in serious innovation. While this type of information may still 

be gleaned from patents that ultimately become part of a pledge, the pledge 

itself suggests additional informational signals that Long’s account does not 

address.    

Last, Long’s account does not appear to view the right of exclusion as 

                                                 
23

 See Clarisa Long, Patent Signals, 69 U. CHI. L. REV. 625, 625-28 (2002). 
24
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integrally related to the informational value that inventors may derive from 

patents, at least explicitly.
25

 In other words, patents may entail value on the 

basis of the right to exclude, and patents may entail value on the basis of 

their informational purposes, and these values can exist simultaneously. But 

in Long’s narrative, these respective values of patents do not appear to 

depend on one another in any significant way.   

In contrast, this Article argues that, in many patent pledging contexts, a 

patent’s rights of exclusion are often an important component of 

successfully utilizing patents as informational tools, as will be discussed 

further in Part III infra. In sum, patents are often valuable to parties because 

of their informational utility. And in many cases, that informational utility is 

enhanced through the rights of exclusion that come with a patent.      

 

B.  A Taxonomy of Patent Pledges 

    

Others have catalogued the different types and numbers of patent 

pledges.
26

 This Section does not seek to replicate that helpful work in its 

entirety, but will leverage parts of it in order to better illustrate this Article’s 

arguments.  

Jorge Contreras in particular has surveyed the field of patent pledges 

and created a taxonomy of the different types of patent pledges that a 

variety of parties have made.
27

 Contreras breaks pledges down based on the 

subject and scope of the pledges, the forms they take, as well as the 

commercial motivations of the pledgers in making them.
28

 He concludes 

that some pledges should be more readily legally enforceable than others 

because such pledges are more likely to induce reliance by other market 

participants.
29

 In other words, if specific types of pledges have the effect of 

prompting third parties to alter their commercial behavior, then courts 

should more readily enforce these types of pledges. 

But despite the differences that Contreras notes in terms of form, 

substance, and motivation, a unifying theme emerges: in each case, the 

pledge conveys information to the relevant public about the pledger and 

their research and development activities. Pledgers thus use patents as an 

efficient and credible means by which to signal to the market their 

innovation preferences and activities. 

For instance, parties that join standards organizations and thereby agree 

                                                 
25

 Id. at 627 (arguing that the exclusionary value of patents—what she calls the 

“simple view”—fails to capture other purposes and values that patents may serve). 
26

 See, e.g., Contreras, supra note 3. 
27

 Id. 
28

 Id. 
29

 Id. at 34-35. 
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to license their relevant patents to other participants on FRAND terms may 

communicate several things about their innovation activities and 

preferences. First, their commitment may suggest that ensuring 

interoperability of their commercial products with those of others, or that 

being in a position to help determine the standards, is more valuable to them 

than preserving all possible economic leverage that their patents may 

otherwise give them in the marketplace.
30

  

On the other hand, the confined nature of the commitment may 

communicate that the pledgers still intend to extract some direct economic 

benefit from their patent rights, or at least they reserve the right to do so. 

Otherwise, they may simply pledge royalty-free licenses to others within the 

organization, as some parties in fact do.
31

 Hence, FRAND committers 

appear to use patents for a variety of informational purposes, even in cases 

where they still may ultimately utilize their rights of exclusion in a more 

traditional fashion (i.e., to collect rents). 

Other types of pledges are similar in their informational purposes, even 

if different in their informational content. For instance, companies that have 

established their products as the de facto standard in a given industry may 

make patent pledges to the relevant public in order to bolster the standard 

by encouraging others to develop ancillary products and services for it.
32

 

Again, the patent pledge in such a scenario can signify a number of things, 

depending on the precise scope and form of it. But it at least communicates 

that collaborative development on the basis of the de facto standard is more 

economically beneficial to the patent holder than simply seeking to extract 

patent royalties from third parties that practice its patented inventions. In 

such a case, inclusion is more economically valuable than exclusion. But 

the pledge also simultaneously communicates that deviating from the 

company’s standard may extinguish any such patent goodwill. 

 Patent pledges aimed at encouraging adoption of a still emerging 

technology are also largely valuable, to both pledgers and the relevant 

public alike, on the basis of their signaling effects. For instance, when Elon 

Musk posted Tesla’s patent pledge on the company’s blog, it triggered a 

number of responses from commentators, ranging from claims of a publicity 

stunt to praise for the company because of its forward thinking.
33

 But what 

                                                 
30
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32
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Off, HUFFINGTON POST (June 18, 2014, 12:59 PM), 

http://www.huffingtonpost.com/2014/06/16/tesla-patent-supercharger-
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seems near certain is that no other third party will simply rely on the blog 

post in undertaking significant development activities in the same area. 

Instead, Tesla’s patent pledge seems primarily intended to invite the 

relevant public to join it in promoting the adoption of an emerging 

electronic car standard, while preserving the right to sort out the details of 

how such collaborations will look going forward.
34

 Patents and the 

associated pledges in these cases thus also largely function as an 

informational tool. Using patents in this manner certainly has economic 

logic behind it. But utilizing patents as informational tools suggests a 

different type of economic logic than what traditional accounts of patents 

posit.   

In other cases, pledgers may obfuscate or severely limit their patent 

pledges. But these more limited types of pledges also serve informational 

purposes. For instance, the intent behind a limited pledge may be to 

communicate to the relevant public that the patent holder is not fully 

decided about their development preferences, or is not generally committed 

to an open, collaborative model of innovation. At the same time, the pledger 

may hope to signal to the relevant public some goodwill and thereby 

engender support among the general public.  

For instance, when Microsoft made its patent pledge to non-commercial 

open source software developers, it may have done so largely in order to 

help improve its public image in developer communities. Microsoft might 

also claim that the pledge contributes generally to social welfare by 

facilitating the activities of such non-commercial developers. But even if 

both of these things are true, arguably the more important message to the 

public was implicit in the limited scope of the pledge: everyone else is fair 

game. 

And by many accounts, that is precisely how Microsoft has 

subsequently acted in leveraging its vast patent portfolio against 

commercial developers and users of Android and Linux, two of the most 

important open source software projects in the world.
35

 Hence, in this type 

of scenario as well, patent pledgers utilize their patents to convey important 

information to the relevant public about their innovation preferences and 

themselves in general, even if the message differs from what many 

outsiders would prefer.     
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C.  Conclusion 

 

Patent pledgers thus use patents as tools in conveying information to the 

relevant public regarding their innovation activities and preferences. With 

some pledges, the message may be primarily one of continuing exclusion, 

while in other cases it may be more focused on inclusion. But in either case, 

the pledger, as well as the pledged-to parties, derive significant value from 

the patents because of their informational potencies. 

This is not to suggest that this informational value is the only value of a 

patent in a pledging context. Pledgers undoubtedly entertain a variety of 

economic rationales in making pledges. And some of those economic 

rationales may center on a patent holder ultimately exercising their rights of 

exclusion, such as in the FRAND and Microsoft examples above. But the 

types of economic benefits that motivate the pledges appear to be more 

diverse than what traditional patent law theories suggest, particularly in 

scenarios where the pledge’s signal is primarily one of inclusion. Indeed, in 

such contexts the informational value of a patent may be the primary 

economic benefit that a patent holder derives from a patent.      

But even if patents are useful as informational tools, what makes them 

so? The next Part turns to this question and discusses different aspects of 

the patent regime that make patents efficient and credible as informational 

tools. Part IV then analyzes certain features of the patent system that make 

patents less effective in these regards. 

      

      III. PATENT LAW’S INFORMATIONAL FEATURES     

      

A.  How Exclusion (Sometimes) Bolsters Patents as Informational Tools 

 

Patent law generally allows a patent holder to exclude others from 

making, using, offering to sell, selling, or importing into the United States 

the patented invention.
36

 As discussed, this right of exclusion is often 

viewed as the predominant value of a patent because it allows the patent 

holder to obtain direct economic remuneration from others that make use of 

the patented technology. 

But a patent’s rights of exclusion prove important in using patents as 

informational tools as well. First, the right to exclude, coupled with a patent 

pledge sacrificing that right or limiting it in some manner, is itself a more 

powerful message than what otherwise might be. For instance, a party 

committing to allow others to use its technology may not convey much of a 
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message if it does not have some legal entitlement to forbid others from 

doing so. Purporting to sacrifice a government-sanctioned property right, on 

the other hand, helps underscore the seriousness and credibility of the 

message, as well as the future intentions of the pledger. The core rights of 

exclusion that come with a patent thus facilitate using patents to convey 

information to the market, even—and perhaps, particularly—when that 

message is largely about inclusion and collaboration. 

Second and related, this right of exclusion helps establish a key baseline 

against which the pledge can be assessed in terms of informational content. 

For instance, if a party possesses a trove of key patented inventions in a 

particular technological area and pledges that the public may use them, the 

surrendered right of exclusion in such a case more ably conveys the 

magnitude of the commitment, as well as the intentions of the pledging 

party. Tesla’s commitment to license its patents relating to electric car 

technology may be one such example. If, on the other hand, a party 

commits to license to the relevant public a few relatively insubstantial 

patents covering non-essential technologies, the implicit message might be 

of enduring exclusion rather than clear inclusion. But in either case, a 

patent’s initial endowment of exclusion is essential to effectively conveying 

the patent holder’s intentions. 

In sum, the rights of exclusion that come with a patent are certainly 

valuable to some parties because they allow them to procure direct 

economic benefits through their exercise. But the same rights are also 

valuable in the patent pledging scenario as a key means by which to signal a 

party’s intentions of inclusion, exclusion, or a mix of both. 

 

B.  Patent Law’s Disclosure Requirements 

 

Patent law includes additional doctrines that help make patents useful as 

informational tools. For instance, patent law includes a number of 

information “disclosure” requirements. First, patent law’s “enablement” 

requirement stipulates that a patent applicant must disclose enough 

technical details in the application to enable someone of ordinary skill in the 

particular “art” to practice the invention “without undue experimentation.”
37

 

Though this enablement standard does not require that patentees disclose 

every relevant detail of their invention, it does require that patent applicants 

disclose sufficient information such that some skilled person would be able 

to replicate the invention without significant obstacles.  

Second, patent law also requires that an applicant disclose enough 

technical details such that a person of ordinary skill in the relevant field 
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would recognize that the applicant had actually invented what they claim to 

have invented.
38

 While this “written description” requirement often overlaps 

significantly with the enablement requirement discussed directly above, 

there are cases where this latter requirement forces the applicant to disclose 

more technical details than the enablement standard, alone, would require.
39

  

Third, patent law also requires patent applicants to disclose their “best 

mode” of practicing the invention.
40

 Though recent patent law reforms have 

significantly weakened this requirement, it technically remains on the 

books.
41

 It thus may continue to prove important in ensuring that patent 

applicants disclose technical details that they otherwise would withhold. 

Fourth, patent law also requires applicants to state their inventions in 

definite and clear terms in the form of “claims” towards the end of the 

patent document.
42

 Patent claims are often analogized to the “metes and 

bounds” of a land deed, whereby the applicant charts out the periphery or 

boundaries of that to which they purport to have exclusive rights.
43

 The 

frequently cited rationale for requiring patent claims is that they help 

provide the public with clearer notice of what the patent holder alleges to 

own, and what, therefore, remains unencumbered.
44

 

Last, typically all of these disclosures eventually become publicly 

available once a patent application is published and indexed, typically 18 

months from the time the patent application was filed, or once the patent 

actually issues.
45

 Hence, the disclosures required as part of the application 

process in most cases become accessible to the public.     

Collectively, these disclosure requirements are important in facilitating 

the role and value of patents as informational tools, particularly in the patent 

pledging context. First, they provide pledgers with a ready means by which 

to convey information. That is, because patent applicants are required to 

make these disclosures as part of the application process, and those 

disclosures become publicly available in most cases, the patent document 

itself becomes a standardized means by which to relay information to the 
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public. 

For instance, when Tesla made its patent pledge, the public could 

readily determine what patented inventions relating to electronic cars were 

implicated by accessing the publicly available patent documents relating to 

Tesla’s technology. Of course, the precise meaning and scope of the patent 

document remains somewhat unclear until a court of law actually rules on 

these issues (and perhaps remains somewhat unclear even thereafter). But 

the basic parameters and scope of the pledged technologies would 

nonetheless be available through the patent document. 

Thinking of the alternative helps illustrate the importance of the patent 

document in this regard. For instance, imagine that Tesla did not obtain 

patents on many of its innovations and instead, to the extent possible, kept 

its innovations secret. If it later decided to pledge these secrets to the public 

based on changing preferences, the lack of patents in facilitating that pledge 

would prove to be a significant obstacle. For instance, the company would 

be forced to spend significant time and resources collecting and 

documenting the information that it wished to share with the public. And 

even if it did so, the form and substance of the information may be such that 

the relevant public would have trouble navigating it. 

Patented information, on the other hand, provides several significant 

advantages. First, as mentioned, the patent document is a formalized, well-

understood means by which to disclose technical information. Hence, even 

though ambiguities will remain in the document, its standardized nature will 

mean that, in most cases, third parties should have a greater ability to 

comprehend it in comparison to the alternative discussed above. 

Second and related, patented information allows pledgers to be more 

precise in their messaging. Because the patent includes formal patent claims 

that identify the boundaries of what the patent covers, the patent provides 

pledgers with a means by which to identify specifically what the pledge 

covers and what remains outside of it. 

In sum, patent law’s disclosure requirements can be valuable because 

they make the patent valuable to the patent holder as an informational tool. 

Hence, rather than being a necessary sacrifice in order to obtain the patent, 

per what many traditional patent law theories teach, patent law’s disclosure 

requirements actually prove to be a boon to patent pledgers when using 

patents as informational tools. 

 

IV. PATENT LAW’S NON-INFORMATIONAL DIMENSIONS 

 

The last Part reviewed several doctrines under patent law that aid patent 

holders in using patents as informational tools in the patent pledging 

context. But in certain other respects, patents fall short as informational 
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tools. And this may be unsurprising since the traditional theoretical 

underpinnings of patent law view the right to exclude as the main value 

proposition of a patent, and any disclosures as a tradeoff for, rather than a 

benefit to, the patent applicant. The next Part explores several aspects of 

patent law that reflect these preoccupations of traditional law theory, and 

which, in consequence, may hamper patents as informational tools. Perhaps 

unsurprisingly, they prove to be some of the same doctrines that in some 

respects facilitate using patents as informational tools. 

 

A.  The (Too) Absolute Right to Exclude 

 

As discussed, traditional patent law theories assign great importance to a 

patent’s rights of exclusion. And for many patentees, these rights may be 

the primary reason that they pursue patents. This may be true even for those 

that ultimately use patents as informational tools. That is, such parties may 

initially pursue patents primarily for the exclusion proposition, and only 

later decide that their patents are more valuable to them as an informational 

instrument aimed at including, rather than excluding, others in their 

research and development activities.    

It is thus unsurprising that the right to exclude is fairly robust as 

implemented in patent law. For instance, patent law includes no 

independent invention defense to patent infringement claims.
46

 In other 

words, if two parties independent of one another develop the same 

invention, and one of those parties obtains a patent on the invention, that 

party, armed with the patent, can exclude the other party from practicing the 

invention. It is true that recent patent law reforms have expanded “prior user 

rights,” which allow a party that previously invented and practiced an 

invention a limited right to continue to do so, even if another party 

subsequently obtains a patent that covers that invention.
47

 But as others 

have chronicled, there are a number of significant limitations to this 

exception that make it a rather narrow one.
48

 In sum, the right to exclude 

that comes with a patent remains rather absolute in most cases.  

This robust right to exclude can disserve the informational purposes of 

patents. And this is so despite the ways that this right may facilitate such 

purposes, as discussed above. The most obvious reason is that, in spite of 

the presence of a pledge, rights of exclusion may remain intact because the 

legal enforceability of the pledge remains uncertain. In other words, the 
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threat of a pledger reversing course and asserting their patent rights in an 

exclusionary manner may, in some cases, introduce sufficient uncertainty 

into the marketplace that the informational takeaway is simply one of 

avoidance. Hence, while the right of exclusion may in some cases facilitate 

informational purposes, its absolute nature can also make informational 

content difficult to decipher. For related reasons, some scholars have 

proposed models by which to predict which pledges should be enforceable 

and how.
49

  

The value of patents as informational tools could thus be enhanced with 

some alterations to this right. First, a patent pledge should count for 

something legally, even if not a full-blown license. For instance, a pledge 

might be found to be a legally enforceable commitment to enter such a 

license. In some respects this is what already exists in the FRAND context. 

Of course, plenty of disputes arise in the FRAND context in terms of what 

the FRAND commitment means with respect to the actual license specifics. 

But even given this reality, the FRAND commitment means that the parties 

are one step closer to accessing each other’s technology, even if the next 

step can be somewhat messy. 

Similarly, in other patent pledging contexts outside the FRAND 

scenario, the pledge might function as a legally enforceable commitment to 

enter a license agreement with the other party, and that license must 

conform with whatever parameters the pledge itself includes. Put 

differently, the pledge might function as a de facto compulsory license 

scheme, at least in the sense that, once the pledge is issued, third parties are 

entitled to obtain some license to the pledged technology, even if the exact 

details must still be worked out. Such legal enforceability may, of course, 

dissuade some parties from making patent pledges. But presumably 

pledgers have already taken into account such possibilities in deciding to 

make the pledge in the first place. And for those parties that are dissuaded 

by such legal enforceability, it may be better for the marketplace as an 

informational matter if their pledges are never made. 

Second, as I have argued elsewhere, patent law may be well served with 

a conditional independent invention defense to patent infringement.
50

 In 

other words, if parties are willing to give up their right to assert patents 

against others except in defensive scenarios, these parties should not be 

liable for patent infringement if they independently invented the patented 

technology. This is thus one way that patent law could be reformed in a way 

that moderates rights of exclusion and thereby formally institutionalizes a 

form of patent pledging. Granted, such a system defines the specific pledge 

and thus may be viewed as accommodating only a narrow range of 
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pledging. But it nonetheless represents a significant way by which patent 

law’s right of exclusion could be modified in order to better support parties 

wishing to use patents—and their rights of exclusion—primarily as an 

informational tool in pursuit of greater inclusion.  

 

B.  Improving Disclosure 

 

A perhaps obvious way to make patent law better at serving 

informational purposes is to improve disclosures under patent law. Part 

III.A above laid out the basic disclosure requirements under patent law. Yet 

despite these doctrines, a significant number of scholars argue that they are 

often implemented such that patents perform suboptimally in disclosing to 

the public useful information regarding the scope of the patents and the 

technical achievements of the inventors.
51

 

This may be so for a number of reasons. For instance, patent drafters 

may generally have incentives to craft patent claims broadly while 

disclosing as little technical information as possible. That patentees seek the 

broadest claims possible is intuitive: the broader the claims, the more 

technical territory the inventor can claim vis-à-vis others.  

Limiting technical disclosures, while still technically satisfying patent 

law’s disclosure requirements, makes sense for related reasons. For 

instance, if an inventor discloses too much technical detail in its patent 

application, a court may read limitations into the patent claims from these 

technical disclosures. As a result, the inventor will own less technical 

territory. While courts are not supposed to read limitations from the rest of 

the patent document into the patent claims as a general matter, they 

sometimes do based on a variety of patent law doctrines.
52

 Indeed, core 

patent law requires courts to read patent claims “in light of the 

specification.”
53

 So the fewer disclosures a patent drafter can make while 

still satisfying patent law’s disclosure requirements, generally the better. 

Inventors may have other reasons for disclosing as little technical 

information as possible. For instance, inventors may hope to retain certain 

technical information as trade secrets, even if such technical information 

relates to the invention for which a patent is sought. Trade secret status is 

advantageous because it can last perpetually, whereas patent rights expire 

generally after about 20 years.
54

 Hence, to the extent that a patent applicant 
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can withhold technical details while still satisfying patent law’s disclosure 

requirements, they may be able to retain such details as trade secrets for a 

much longer time period than a patent would permit.     

In some contexts such as software, some scholars argue that these and 

related incentives have led inventors to claim basic functions beyond their 

particular means for accomplishing the function.
55

 And inventors have done 

so in many cases without disclosing many technical details regarding the 

means by which to perform the claimed function.
56

 From the perspective of 

the public good, the worst of both worlds results: patents issue with overly 

broad claims, while falling short in disclosing useful technical information 

that may otherwise justify the claims’ broad scope.  

The informational value of patents helps guide proposals relating to 

addressing such concerns. First, recognizing the informational value of 

patents bolsters the case for more disclosure generally. This is so because 

more disclosure may actually enhance the value of patents. As discussed 

above, traditional patent law theories typically identify the inventor’s 

disclosures as a heavy sacrifice, and robust rights of exclusion as the 

inventor’s key benefit necessary to secure that sacrifice. But appreciating a 

patent’s informational values suggests that disclosures can be a key benefit, 

too.  

Relatedly, if these disclosures do make patents more valuable, that 

should also make us less wary of weakening robust rights of exclusion. This 

is particularly so since rights of exclusion, when too robust, can hinder 

rather than facilitate the informational purposes of patents, as discussed 

above.  

Second, the informational value of patents may also guide specific 

proposals on how best to improve disclosure. For instance, a long-standing 

debate in patent law focuses on how best to construe the scope of patent 

claims.
57

 Historically, courts focused primarily on the technical merit of the 

invention in deciding a patent’s breadth. For instance, if the patented 

invention were ground-breaking at the time, then a court was more likely to 

give the patent a broader scope than otherwise. More recently, the emphasis 

has shifted to limiting a patent based on the extent to which the patent 

document puts the public on notice of its scope. In other words, a patent’s 

scope should not exceed what the relevant public, after having read the 

patent, would understand the patent to cover. 

But viewing patents as informational tools suggests this is a false 
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choice. Preserving and bolstering a patent’s informational value requires 

both improving the notice function of patents and a focus on the invention’s 

technical merits. After all, improving notice would presumably enhance the 

quality and accuracy of the information that a patent pledger conveys 

through the patent. And focusing on the technical merits of the invention 

would improve a patent’s informational value by effectively communicating 

to the relevant public the actual significance of the patent and any 

associated pledge. 

This all suggests an alternative narrative of the patent application 

process. Indeed, rather than viewing this process as a tug-of-war between a 

grudging inventor and a reluctant patent examiner, the informational value 

of patents suggests that the patent application process might be better 

viewed as an author-editor relationship where the parties work together to 

produce a document that clearly reflects the inventor’s technical 

contributions as well as giving as clear notice as possible of the patent’s 

scope. The patent document can then be used for both traditional, 

exclusionary purposes as well as informational ones. Of course, traditional 

approaches to patent drafting may continue to favor claiming broadly while 

disclosing minimally. But recognizing the informational value of patents 

provides reasons to push back against the necessity of this approach because 

the alternative described above provides informational value of its own, 

while still ensuring that the patent can be used for more traditional 

purposes. 

 

V. IMPLICATIONS 

 

The informational value of patents has several other important 

implications for patent law generally. First, the informational value of 

patents in the patent pledging context suggests that parties are increasingly 

using patents as a means of inclusion rather than one of exclusion. Of 

course, patents have always been used as a means of inclusion in some 

sense; robust patent licensing has existed since patents have. But the type of 

inclusion that many patent pledgers are fostering has more to do with the 

informational value of patents than their legal enforceability and the direct 

economic benefits that may flow from that legal entitlement. In other words, 

patent holders have long accepted economic remuneration in exchange for a 

patent license. But in many patent-pledging contexts, the pledger utilizes 

the patent in part as an informational tool in including third parties within 

its research and development activities. And the pledger does so without 

exchanging its rights of exclusion for the amount of economic remuneration 

that the patent may otherwise demand. 

Second and related, this inclusionary value of patents may suggest that 
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patents are not as at odds with “open innovation” as is often believed. I have 

argued elsewhere that patents are inherently problematic for those that 

prefer open innovation.
58

 And I have suggested reforms to patent law that 

would better accommodate such parties.
59

 But in reality, very few 

innovators make an either/or choice. In other words, most innovators 

probably prefer open innovation in some cases, and closed innovation in 

others. Patents may thus be one of the more effective tools for many such 

parties in facilitating both traditional closed models of innovation as well as 

more inclusionary ones, depending on the product or service. 

This dual use of patents becomes all the more possible if patents’ 

informational values were better recognized and enhanced. Hence, as 

discussed above, making a patent’s rights of exclusion somewhat less 

robust, and bolstering disclosure generally, would improve patents as tools 

for promoting open innovation as well. 

This all suggests that patents are more multi-dimensional than 

traditional patent law theories teach. Rights of exclusion need not be 

exercised merely in order to exclude. Instead, parties can and do use patent 

rights in effectively and credibly conveying information about their 

development activities. And improving a patent’s informational proclivities 

as discussed above would enhance this particular value of a patent. 

Last, even in cases where a party uses a patent pledge primarily to 

signal to the market enduring exclusion, the informational value of patent is 

still manifest in such a case. Third parties can then internalize that signal 

and plan their development activities accordingly. In such cases, the 

exclusionary and informational values of patents combine in fostering the 

patent holder’s objectives. And while those objectives may not be in 

accordance with the preferences of other parties, they nonetheless instill in 

the marketplace greater certainty that in the end may foster increased levels 

of innovation.  

 

CONCLUSION 

 

Patents have informational values that have previously received less 

attention than they deserve. Indeed, the growing phenomenon of patent 

pledges suggests that patent holders are utilizing patents for informational 

purposes in ways that defy traditional accounts of the patent system. 

This phenomenon is an opportunity for, rather than a threat to, the 

patent system. Indeed, better appreciating the informational values of 

patents, and updating patent law to enhance these values, would serve both 

patent holders and the public. It would serve patent holders by making 
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patents even more multi-dimensional than they already are, thereby 

enhancing their value. It would serve the public because the public would 

receive such multiple (and enhanced) benefits of patents. 

Some will certainly worry that focusing less on the exclusionary value 

of patents in favor of these informational features will hamper the patent 

system. But the patent pledging phenomenon suggests that many parties 

have already made this choice. Better accommodating such parties by 

enhancing the informational value of patents is not, therefore, simply a good 

idea in theory. It is, instead, one that adapts patent law to the practices of 

many current patent holders.   


