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Abstract 

Private-ordering patent reform strategies are growing in number and popularity out of 

twinned desires to decrease patent litigation and promoting cross-platform innovation. 

However, much like patent pools and other attempts at collective IP problem solving, 

questions of competition impact and antitrust policy arise. This paper considers two such 

strategies—defensive patent aggregators and open patent agreements—and asks whether 

their effects are sufficiently procompetitive to survive an antitrust suit. In the end, this 

paper argues that both models should survive such scrutiny; the defensive patent 

aggregators because they do not disrupt the traditional patent licensing market, and the 

open patent agreements because they generate significant procompetitive effects that 

more than balance the potential risks to competition. 

 

 

 

I. Introduction 

 

 Private-ordering patent reform is in the air. From defensive patent aggregators 

(“DPAs”) such as Allied Security Trust
1
 and RPX Corporation

2
 to open patent 

agreements (“OPAs”) such as the Defensive Patent License, the Twitter Innovators Patent 

Agreement, the Eco-Patent Commons,
3
 and the Open Invention Network,

4
 the 

marketplace is full of attempts to use “legal innovation” to fix perceived problems with 

the patent system. And yet, while most of these efforts are aimed at the collective good, 

any time powerful patent holders agree on mass with respect to IP, it raises important 

questions about competition policy – and liability. This paper attempts to look at how 

antitrust regulators and doctrines should react to these efforts. 

                                                 
1
 See http://www.alliedsecuritytrust.com/ (last visited June 1, 2015). 

2
 See http://www.rpxcorp.com/network/rpx-solution/ (last visited June 1, 2015). 

3
 About the Eco-Patent Commons, https://ecopatentcommons.org/about-eco-patent-

commons (last visited June 1, 2015). 
4
 See the Defensive Patent License version 1.1 (“DPL”), 

http://defensivepatentlicense.org/content/defensive-patent-license (last accessed June 1, 

2015); see also Jason Schultz & Jennifer M. Urban, Protecting Open Innovation: The 

Defensive Patent License as a New Approach to Patent Threats, Transaction Costs, and 

Tactical Disarmament, 26 HARV. J.L. & TECH. 1 (2012). 
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 Part II of this paper details the workings of the major DPAs and OPAs. As there is 

little to no legal guidance on DPA/OPA competition analysis directly, Part III draws on a 

rich body of decisions and literature on the antitrust implications of patent pools, which 

share a number of similar traits, to develop a framework for DPA/OPA analysis. Part IV 

applies this framework. In the end, we conclude that the procompetitive effects of DPAs 

and OPAs should help them avoid any serious antitrust complications. 

 

II. Private-ordering patent reform strategies: the devil; the details. 

 

 This Part explores two defensive patent strategies in detail: defensive patent 

aggregators and open patent agreements. By no means are the examples below an 

exhaustive list of those employing these strategies. Nor are these the only private-

ordering innovations being implemented in the patent space; a variety of other patent 

strategies exist, from voluntary pledges by individual companies to settlements with 

government entities.
5
 

 The two categories listed below need not be entirely separate. The Open Invention 

Network, for example, shares elements of both defensive patent aggregators (acquiring 

patents on the open market) and open patent agreements (allowing anyone in the Linux 

field to use them free of charge).
6
 In spite of these differences, the principles explored in 

this paper should prove useful in evaluating these other types of defensive patent 

strategies as well. 

 

 A. Defensive patent aggregators. 

 

 Defensive patent aggregators (“DPAs”) are non-practicing entities that license 

and acquire patents on behalf of member companies. The Allied Security Trust requires 

that companies pay it a subscription fee.
7
 In exchange, it coordinates anonymous 

negotiations among its member companies about how much they are willing to contribute 

                                                 
5
 For a comprehensive catalog of these efforts, see Jorge Contreras, Patent Pledges (Feb. 

10, 2015), http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2525947. 
6
 See About OIN, https://www.openinventionnetwork.com/about-us/ (last visited June 1, 

2015). 
7
 Marta Belcher & John Casey, Hacking the Patent System: A Guide to Alternative Patent 

Licensing for Innovators 5-6 (2014), 

https://www.eff.org/files/2014/05/29/hacking_the_patent_system.pdf. 
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to the acquisition of certain patents.
8
 Once the amounts are set, Allied Security Trust 

attempts to purchase the patent.
9
 If it is successful, all parties to the bid are given 

licenses; the patent is resold on the open market, and the profits are divided among the 

bidding companies.
10

 

 RPX Corporation is another subscription-based model that provides licenses to 

companies for as long as they are members of RPX.
11

 RPX seeks to purchase either 

patents or licenses for its members, including patents that are involved in active 

litigation.
12

 RPX is very large, claiming to represent 10% of patent transactions on the 

open market.
13

 

 These two DPAs have been involved in antitrust litigation. Allied Security Trust 

was sued on claims that it conspired with its members to fix prices for a set of patents, 

though the court did not reach the merits of the claims, instead dismissing the case due to 

lack of antitrust standing.
14

 RPX Corporation is currently being sued in federal court on 

charges of conspiring to monopsonize the market for a patent; the suit has survived a 

motion to dismiss.
15

 

 

 B. Open patent agreements. 

 

 Another method of private-ordering patent reform is open patent agreements 

(“OPAs”). OPAs involve patents that are voluntarily released to the public at large for 

royalty-free use, usually on certain conditions.
16

 

                                                 
8
 Id. 

9
 Id. 

10
 Id. 

11
 Id. at 7-9. 

12
 Id. 

13
 Id. at 8. 

14
 Siti-Sites.com, Inc. v. Verizon Commc’ns, Inc., No. 10 CIV 3751 DLC, 2010 WL 

5392927, at *2 (S.D.N.Y. Dec. 29, 2010) (finding that plaintiff was not owner of the 

patents affected by the alleged conduct and thus lacked antitrust standing) aff’d, 428 F. 

App’x 100 (2d Cir. 2011). 
15

 See Cascades Computer Innovation LLC v. RPX Corp., No. 12-CV-1143 YGR, 2013 

WL 6247594 (N.D. Cal. Dec. 3, 2013) (denying motion to dismiss). 
16

 See Eric Adler, The Basics of Open Patent Licensing, TECHCRUNCH (Apr. 23, 2015), 

http://techcrunch.com/2015/04/23/open-patent-licensing/. 
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 While exact statistics are not available, the OPA governing the largest number of 

patent grants is probably that contained in software licensed under free and open source 

software licenses. Someone who contributes code under the terms of the GNU General 

Public License (“GPL”) pledges not to enforce any patent rights covering that code 

against subsequent licensees (implicitly in older versions of the license, and explicitly in 

later ones).
17

 

 The GPL also grants certain intellectual property rights in the copyright of the 

code to licensees. These copyright provisions have faced antitrust challenges in courts 

and are helpful models in evaluating the risks OPAs face. The Seventh Circuit, in an 

opinion by Judge Frank Easterbrook, has stated, “[t]he GPL and open-source software 

have nothing to fear from the antitrust laws”
18

 and that “the GPL does not restrain trade. 

It is a cooperative agreement that facilitates production of new derivative works, and 

agreements that yield new products that would not arise through unilateral action are 

lawful.”
19

 German courts have agreed.
20

 While some scholars have asserted viral 

components of the GPL and other viral copyleft licenses have been called 

                                                 
17

 See GNU General Public License version 2 § 6 (1991) (containing the implicit patent 

grant), https://www.gnu.org/licenses/gpl-2.0.html#SEC1; Bradley M. Kuhn & Anthony 

K. Sebro, Jr., Copyleft and the GNU General Public License: A Tutorial 28-29 (2014) 

(explaining the implicit patent grant in GPLv2), https://static.fsf.org/nosvn/cle/cle-2014-

kuhn.pdf; GNU General Public License version 3.0 § 11 (2007) (containing the explicit 

patent grant), https://www.gnu.org/licenses/gpl-3.0.en.html. 
18

 Wallace v. IBM Corp., 467 F.3d 1104, 1108 (7th Cir. 2006). 
19

 Wallace v. IBM Corp., 467 F.3d 1104, 1107 (7th Cir. 2006); accord Wallace v. Free 

Software Found., Inc., No. 1:05-CV-0618-JDT-TAB, 2006 WL 2038644, at *3 (S.D. Ind. 

Mar. 20, 2006) (“[T]he GPL in no way forecloses other operating systems from entering 

the market. Instead, it merely acts as a means by which certain software may be copied, 

modified and redistributed without violating the software's copyright protection. As such, 

the GPL encourages, rather than discourages, free competition and the distribution of 

computer operating systems, the benefits of which directly pass to consumers. . . . 

[Plaintiff] does not adequately set forth an injury to competition as a whole.”). 
20

 LG Frankfurt, Sept. 6, 2006, No. 2-6 O224/06 (13) (Ger.) (holding GPL was 

enforceable, even though it set the price for alterations of software at zero, not an 

antitrust violation) (discussed in Jennifer Buchanan O'Neill & Christopher J. Gaspar, 

What Can Decisions by European Courts Teach Us About the Future of Open-Source 

Litigation in the United States, 38 AIPLA Q.J. 437, 448 (2010)). 
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anticompetitive, even the scholars making this claim doubt that current antitrust law 

would reach find them illegal without legislative reform.
21

 

 Another recent example of an OPA is the Defensive Patent License (“DPL”).
22

 

Modeled on the GPL, the Defensive Patent License creates a mechanism for patent 

holders to declare that they will not enforce their patents offensively against others who 

make the same commitment to license under the DPL. The license places no restrictions 

on patent licensing outside of the network; Defensive Patent License users are free to 

assert, license, or refuse to license patents with non-DPL parties as if the Defensive 

Patent License did not exist. Twenty-three patents are known to have been licensed under 

the Defensive Patent License to date.
23

 While variants on the Defensive Patent License 

exist, this paper considers the current version 1.1, which requires that parties license their 

entire patent portfolio in order to take advantage of the license.
24

 

 One important feature that these OPAs share is that they do not require the patents 

be licensed only through the OPA. If an OPA required by the terms of its license that a 

potential licensee meet certain requirements (e.g. by licensing some or all of its patents 

under the OPA) or face a total refusal to license the patent, the antitrust analysis featured 

below would change significantly. While individual actors may indeed refuse to license 

their patents except through an OPA, because such behavior is not required by the 

                                                 
21

 See Stephen M. Maurer, The Penguin and the Cartel: Rethinking Antitrust and 

Innovation Policy for the Age of Commercial Open Source, 2012 Utah L. Rev. 269 

(2012), available at http://scholarship.law.berkeley.edu/facpubs/2112. 
22

 The full text of the DPL v. 1.1 is available at 

http://defensivepatentlicense.org/content/defensive-patent-license. See also Jason Schultz 

& Jennifer M. Urban, Protecting Open Innovation: The Defensive Patent License as a 

New Approach to Patent Threats, Transaction Costs, and Tactical Disarmament, 26 

HARV. J.L. & TECH. 1 (2012) (introducing the DPL). 
23

 See 23 Patents Licensed under DPL 1.1, 

http://www.defensivepatentlicense.org/content/23-patents-released-under-dpl-v11 (last 

accessed May 26, 2015). 
24

 See DPL v. 1.1. For variants on the DPL, see DPL v. 1.0, 

https://web.archive.org/web/20140904080544/http://www.defensivepatentlicense.com/co

ntent/defensive-patent-license; David L. Hayes & C. Eric Schulman, A Response to a 

Proposal for a Defensive Patent License (DPL) (July 27, 2013), 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2054314; Non-Sticky Defensive 

Patent License, GOOGLE (last accessed June 1, 2015), 

https://www.google.com/patents/licensing/dpl/non-sticky/. 
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license, the analysis would properly be based on the conduct of the individual user and 

would presumably be analyzed no differently than a tying or refusal to license suit that 

did not involve an OPA. 

 

III. The antitrust framework for DPAs and OPAs. 

 

 While based in statute, antitrust law has evolved largely at the discretion of 

judges. While courts remain the final arbiter of what constitutes antitrust liability, the 

cutting edge of antitrust law is emerging not from judicial decisions, but rather from the 

regulatory agencies charged with enforcing the antitrust laws; most notably, these include 

the Department of Justice (“DOJ”) and the Federal Trade Commission (“FTC”), are often 

considered the authoritative statement on the state of antitrust law.
25

 This Part considers 

primarily the guidance on intellectual property law jointly issued by the DOJ and FTC as 

the source for its legal framework. 

 Likely, any antitrust challenge to DPAs or OPAs will be evaluated under the rule 

of reason. While cross-licensing of patents is legal,
26

 the DOJ and the FTC have stated in 

official guidance synthesizing court decisions and their own legal analysis that patent 

pools can violate antitrust law.
27

 Antitrust law is, famously, divided into activities which 

are per se illegal and those which are evaluated under the “rule of reason,” evaluating 

whether they unreasonably restrain trade.
28

 The DOJ and FTC have stated that they 

                                                 
25

 See William Blumenthal, Models for Merging the U.S. Antitrust Agencies, 1(1) J. 

ANTITRUST ENFORCEMENT 24, 27-29 (2013). 
26

 Standard Oil Co., Ind. v. United States, 283 U.S. 163, 171 (1931) (“An interchange of 

patent rights and a division of royalties according to the value attributed by the parties to 

their respective patent claims is frequently necessary if technical advancement is not to 

be blocked by threatened litigation. If the available advantages are upon on reasonable 

terms to all manufacturers desiring to participate, such interchange may promote rather 

than restrain competition.”) (footnotes omitted). 
27

 U.S. Dep’t of Justice & Fed. Trade Comm’n, Antitrust Enforcement and Intellectual 

Property Rights: Promoting Innovation and Competition 8-9 (2007) (“Antitrust IP 

Guidelines”), available at 

http://www.ftc.gov/sites/default/files/documents/reports/antitrust-enforcement-and-

intellectual-property-rights-promoting-innovation-and-competition-report.s.department-

justice-and-federal-trade-

commission/p040101promotinginnovationandcompetitionrpt0704.pdf. 
28

 See Leegin Creative Leather Products, Inc. v. PSKS, Inc., 551 U.S. 877, 889 (2007). 
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generally evaluate patent pools under the rule of reason,
29

 and the Federal Circuit has 

likewise stated that the rule of reason is appropriate when licensing agreements are 

related to a larger collaborative effort.
30

  In evaluating an antitrust challenge to the 

GNU/Linux operating system released under the GPL, the Seventh Circuit applied the 

rule of reason.
31

 

  In the DOJ/FTC guidance, the agencies identify the concerns that animate their 

evaluation of patent pools as: 1) “horizontal coordination among the pool’s licensors 

could lead to a reduction in price competition among downstream products”; 2) 

“combining patent rights in a pool could discourage R&D, new product development, and 

cost-reducing process innovations.”
32

 In evaluating specific patent pools, the agencies 

have looked at factors such as the fact that, in these pools, “licensors would retain the 

right to license their patents individually,
 
the scope of grantback clauses would be 

limited,
 
the license agreement would be available to all interested licensees,

 
and the pool 

would provide a clear understanding of the contents of the license.”
33

 Using this 

framework as a starting point, the next section analyzes OPAs and DPAs for antitrust 

liability. 

 

                                                 
29

 See Chicago Bd. of Trade v. United States, 246 U.S. 231 (1918) (Chicago exchange of 

commodities brokers agree to horizontal price-fixing (ancillary restraint of trade), and 

court adopts rule of reason b/c confident farmers might ship more grain); Addamax Corp. 

v. Open Software Found., Inc., 152 F.3d 48, 52 (1st Cir. 1998) (“Joint venture enterprises 

like OFC, unless they amount to complete shams, cf. Palmer v. BRG of Georgia, 498 

U.S. 46, 111 S.Ct. 401, 112 L.Ed.2d 349 (1990), are rarely susceptible to per se 

treatment.”). 
30

 Princo Corp. v. Int’l Trade Comm’n, 616 F.3d 1318, 1336 (Fed. Cir. 2010) (en banc) 

(quoting Polk Bros. v. Forest City Enters., Inc., 776 F.2d 185, 189 (7th Cir. 1985)) 

(internal quotation marks omitted). 
31

 See Wallace v. IBM Corp., 467 F.3d 1104, 1107 (7th Cir. 2006); cf. Heidi S. Bond, 

What’s So Great About Nothing? The GNU General Public License and the Zero-Price-

Fixing Problem, 104 MICH. L. REV. 547, 556-60 (2005) (arguing that price-fixing under 

the GPL should be evaluated under the rule of reason). 
32

 Id. at 67. 
33

 Id. at 71-72 (footnotes omitted). 
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IV. How DPAs and OPAs fare under the antitrust framework. 

  

 A. Horizontal coordination reducing price competition. 

 

  i. Horizontal coordination. 

 

 The DOJ and FTC guidance expresses concern that “horizontal coordination 

among the [patent] pool’s licensors could lead to a reduction in price competition among 

downstream products[.]”
34

 The main threat of “horizontal coordination” is that it requires 

patent holders, many of whom may be competitors in the same market, to come to 

agreements about pricing. Preventing horizontal competitors from colluding to extract 

rent at the expense of consumers is one of the core concerns of antitrust law.
35

 

Nonetheless, because patent pools and other cooperative arrangements can have powerful 

procompetitive benefits, information sharing is evaluated under the rule of reason.
36

 

 DPAs, having a centralized structure that coordinates the activity of many 

members, are especially vulnerable to charges of this kind of collusion. Indeed, the 

antitrust lawsuits that have been brought against RPX and Allied Security Trust named 

the DPA itself as a defendant. The RPX case involved an accusation of a “hub-and-spoke 

conspiracy” to “monopsonize” a market, in which RPX got all its subscribers to agree not 

to pay above a certain price for patents owned by the plaintiff.
37

 Not only do DPAs face 

potential liability for setting a price too low: if the coordinating members of the DPA pay 

too much for patents, they may instead be found liable for “predatory bidding” (i.e. 

attempting to price potential rivals out of the market).
38

 The more DPAs insist that their 

members do business only through the DPA, the greater the risk that this kind of 

coordination will result in antitrust liability. 

 OPAs, however, have no mechanism for the sharing of information or 

coordinating purchases. Communication between parties, other than through the 

                                                 
34

 Antitrust IP Guildeines at  67. 
35

 See Texaco Inc. v. Dagher, 547 U.S. 1, 5 (2006). 
36

 See United States v. U.S. Gypsum, 438 U.S. 422, 439–40 (1978) (applying a rule of 

reason analysis to information sharing). 
37

 See Cascades Computer Innovation LLC v. RPX Corp., No. 12-CV-1143 YGR, 2013 

WL 6247594, at *1 (N.D. Cal. Dec. 3, 2013) (denying motion to dismiss). 
38

 See Weyerhaeuser Co. v. Ross-Simmons Hardwood Lumber Co., 549 U.S. 312, 315 

(2007) (unanimous) (holding that predatory pricing theory applies to predatory bidding). 
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mechanism of the license, is neither required nor provided for. This does not mean it is 

impossible that two users of an OPA would conspire to fix prices horizontally, but only 

that being users of the OPA does not make it any more or less likely to happen. The users 

of the OPA will be just as guilty, and just as susceptible to proof of guilt, as two 

conspirators who are not part of the OPA. 

 Without a central authority and in the absence of anticompetitive conduct by the 

OPA users, it is difficult to imagine a defendant who could be named effectively in an 

antitrust suit. Perhaps the authors of the license could be named as parties, on the theory 

that the existence of the OPA is a conspiracy itself. The Free Software Foundation, which 

wrote the GPL and, unlike the authors of the DPL, released intellectual property under 

the license, was named as a defendant in an antitrust case alleging that the GPL was such 

a conspiracy to restrain trade in the software industry.
39

 The suit was dismissed because 

the plaintiff failed to show antitrust standing, so the court did not reach the conspiracy 

issue.
40

 As such, it seems to safe to say at least that the license authors of a 

procompetitive OPA will not suffer any increased antitrust scrutiny. 

 

  ii. Predatory pricing. 

 

 The ultimate concern of the DOJ and FTC is that horizontal coordination among 

patent holders will lead to subsequent decrease in price competition.
41

 DPAs, because 

they do not set prices for patent sales directly, are unlikely to run afoul of this prong 

separately from the horizontal coordination mentioned in the last section. 

 The analysis is different for OPNs, however. While an OPN is unlikely to be 

found liable based on horizontal coordination, claims of predatory pricing do not depend 

on this kind of coordination and could be brought against an OPN directly. A single 

entity can be guilty of predatory pricing as long as it meets all three elements: first, a 

company offers a product at artificially low prices; second, those low prices force the 

company’s competitors out of the market; and third, the company raises prices to levels 

                                                 
39

 See Wallace v. Free Software Found., Inc., No. 1:05-CV-0618-JDT-TAB, 2006 WL 

2038644 (S.D. Ind. Mar. 20, 2006). 
40

 See id. at *4. 
41

 Antitrust IP Guildeines at  67. 



 10 

above those which the competitive market would have borne.
42

 A plaintiff could 

conceivably bring a claim that the activity of an OPA is engaged in predatory pricing by 

offering its patents at low or no cost to those inside the network, and that this offering 

posture of its patent licensing is merely a ruse to establish market dominance. 

 While the pricing of patent licenses at zero for those inside the OPA network puts 

some pressure on patent holders in substitute methods, antitrust law does not consider this 

sort of harm to be the source of liability. In fact, as long as there are no other negative 

effects, lower prices are considered procompetitive overall: “That below-cost pricing may 

impose painful losses on its target is of no moment to the antitrust laws if competition is 

not injured: It is axiomatic that the antitrust laws were passed for the protection of 

competition, not competitors.”
43

 

 The major difficulty such claims face is that predatory pricing only occurs when 

there is the possibility of a subsequent rise in prices.
44

 The Seventh Circuit, in an opinion 

by Frank Easterbook dismissing a predatory pricing against IBM for distributing software 

under the GPL, stated “[w]hen exit does not occur, or recoupment is improbable even if 

some producers give up the market, there is no antitrust problem.”
45

 The extent to which 

the courts will be suspicious of the private-ordering patent strategy will depend on 

whether or not they consider there is a risk that prices will increase after competitors are 

driven out of business. 

  As a general rule, breaching a patent license agreement does not create antitrust 

liability.
46

 However, OPAs may be a special case; by inducing other parties to rely on 

                                                 
42

 See Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 584 n.8 (1986). 
43

 Bailey v. Allgas, Inc., 284 F.3d 1237, 1243 (11th Cir. 2002) (quoting Brooke Group 

Ltd. v. Brown & Williamson Tobacco Corp., 509 U.S. 209, 224 (1993)) (internal 

quotation marks omitted). 
44

 Wallace v. IBM Corp., 467 F.3d 1104, 1106 (7th Cir. 2006). 
45

 Id. 
46

 See Miller Insituform, Inc. v. Insituform of N. Am., Inc., 830 F.2d 606, 609 (6th Cir. 

1987) (“The mere failure to observe state contractual obligations does not rise to the level 

of misuse of a patent that will render one liable for violations of Section 2 of the Sherman 

Act.”); Jorge Contreras, Patent Pledges 43 (working draft Nov. 22, 2014) (“It is thus not 

clear that either common law or antitrust law definitively bind the acquiror of a patent to 

a prior pledge.”). 
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them, they may be enforceable under a “market reliance” theory.
47

 If courts are not 

prepared to enforce the terms of a patent pledge through antitrust, then the evaluation of 

whether 

 Even more concretely, the OPAs examined here both have enforceable provisions 

in the license that create sanctions for offensive assertions of patents outside the terms of 

the license. The DPL permits a patent holder to terminate the free licenses of another 

network member who acts offensively within the network.
48

 Similarly, use of the 

copyrighted content licensed under the GPL depends upon the user not violating the 

GPL; violating the terms of the GPL makes one vulnerable to a copyright infringement 

suit. The Seventh Circuit found the termination provisions of the GPL were sufficiently 

robust to protect against a subsequent price increase, and dismissed a predatory pricing 

claim on those grounds.
49

 It seems likely that any OPA with similarly strong grounds for 

enforcement of its pricing provisions will not be liable for predatory pricing. 

 

 B. Discouraging innovation. 

 

 The other major fear of the DOJ and FTC in evaluating patent pools is that they 

“could discourage R&D, new product development, and cost-reducing process 

innovations.”
50

 This invites the consideration of the effects of the licensing models on 

competition generally. 

 DPAs are unlikely to raise many alarms under this prong of the test. DPAs act 

much like traditional licensors and acquirers; they spend money to acquire licenses. Since 

the DPA is competing with offensive patent aggregators to purchase and license patents, 

the market price of the patent should be unaffected by the defensive nature of the DPA. 

Parties are thus incentivized to innovate through the traditional market pricing of their 

patents. RPX and Allied Security Trust do not cross license patents to other subscribers 

                                                 
47

 See Jorge Contreras, Market Reliance Theory for FRAND Commitments and Other 

Patent Pledges (August 17, 2014), 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2309023. 
48

 See DPL v. 1.1 § 2(e). 
49

 See Wallace v. IBM Corp., 467 F.3d 1104, 1106 (7th Cir. 2006). 
50

 Id. at 67. 
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unless those patents are formally acquired or licensed through the bidding process,
51

 so 

the market price for patents should be unaffected by who is inside or outside of the 

DPA’s subscriber list. Since the traditional patent licensing market is assumed to be 

procompetitive in the absence of antitrust behavior, DPAs should escape with minimal 

scrutiny under this prong. 

 OPAs, however, operate very differently from traditional patent pools. Because a 

member of an OPA will not receive any money for patent licenses from other members of 

the OPA, for any new patents it produces, the regulators will look at this as a “grantback” 

provision, which is evaluated separately from traditional patent licensing. Licenses are 

received by OPA users for something other than the fair market price, so there is a risk 

that the traditional patent licensing market will be distorted in ways that are 

anticompetitive. 

 Given this concern, and the unique nature of OPAs, this Part explores in detail the 

effects on competition generated by OPAs. In particular, it looks at markets where OPAs 

directly with traditional patent licensing models and at markets where OPAs exist to the 

exclusion of traditional patent licensing models. 

 

  i. OPAs coexisting with traditional patent licensing markets. 

 

 There are many reasons to think that OPAs are a procompetitive force, however. 

First, if the OPA is small enough, its existence may have no effect on the market. Since 

OPAs are not exclusive of the right to license through the traditional market, a small OPA 

may not have an appreciable effect on the price of patents or the number of licensors 

outside the OPA willing to pay for a traditional license. In this kind of market, the 

traditional incentives of revenue from licensing and defensively claiming intellectual 

property before someone else does will be unaffected, and presumably the OPA will not 

generate antitrust liability. 

 However, even in a market with a robust OPA, the OPA may still find itself 

competing with a traditional licensing market. For instance, the GNU/Linux operating 

system licensed under the GPL competes in the computer operating system market with 

closed-source, proprietary operating systems produced by companies like Microsoft and 

                                                 
51

 See Belcher at 6-7. 
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Apple.
52

 The balance between these two models has proven so beneficial for consumers 

that when a Microsoft-led consortium sought to acquire patents essential for the operation 

of the GNU/Linux operating system, the DOJ wrote a letter insisting that the patents be 

licensed under the GPL to maintain the competition.
53

 In fact, open intellectual property 

can actually spur higher rates of innovation in closed models. For instance, a study 

tracing the history of the open-source typesetting program TeX found that commercial, 

closed-source projects and open-source projects acted to fill market openings left by the 

inefficiencies of the development model used by the competing intellectual property 

model.
54

 

 In effect, then, new market entrants must make a strategic decision whether they 

anticipate the intellectual property they produce earning them more than they will pay in 

licenses, in which case they will opt out of the OPA, or whether they will save more 

through the free licenses than they would earn from their own patents, in which case they 

will join the OPA. At least some of the market entrants in this latter category, who do not 

anticipate innovating, would likely not have entered the market at all had they been 

forced to pay market price for the licenses. Generally, increasing the number of entrants 

to a market is considered procompetitive.
55

 

 This kind of balance of OPA and traditional licensing is especially likely to be 

preserved under the DPL because, unlike the GPL, a DPL user can exit the network. If a 

DPL user anticipates huge profits from a discovery, that user can change strategies and 

attempt to collect profits from its discovery. Those remaining in the network do have a 

competitive advantage in that they get the user’s previous licenses for free, while the user 

                                                 
52

 See Realtime Web Analytics with No Sampling, NETMARKETSHARE (last accessed June 

1, 2015), https://www.netmarketshare.com/os-market-share.aspx?qprid=9. 
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will have to pay a fair, reasonable, and non-discriminatory rate for any licenses it still 

uses whose owners request it. Thus, there may be a class of inventions which would be 

not profitable enough to encourage exit from the Defensive Patent License, but expensive 

enough that it would not be worth implementing without the revenue from patent 

licensing. The question is whether this category of invention is sufficiently common or 

important to cause a significant anticompetitive effect on the overall market. Given how 

tied this question is to facts like the number of patents, their cost on the open market, the 

FRAND rate and many other factors, it is difficult to imagine that this arrangement will 

be found to discourage innovation as a matter of law. 

 

  ii. OPAs in the absence of traditional patent licensing markets: 

benefits in the traditional market. 

 

 All of the previous hypotheticals assume a world in which a traditional patent 

licensing model remains viable, or in which the possibility of such a market remains 

viable. What about a market in which the OPA completely displaces traditional patent 

licensing? If the OPA achieves this position through conspiracy, that would still be 

punishable under traditional antitrust law. However, it is possible markets could develop 

in which the competitive benefits to joining the OPA are so strong that no market entrant 

would ever rationally choose a traditional licensing market. Such a market would lead to 

two questions: 1) would companies continue to produce patents in the absence of a 

traditional licensing market? and 2) if the companies do decrease or stop producing 

patents, will this decrease innovation in the market? 

 Turning to the first question: would companies still patent technology? First, even 

if the entire industry were inside the OPA, there would still be space for non-practicing 

entities (“NPEs”) to produce patents. NPEs would have no incentive to enter the OPA, 

even if every other market participant was inside it, because the NPE would be 

sacrificing its only revenue stream (sale or license of the patent) in exchange for benefits 

it considers worthless (licenses on patents it has no intention of using, since by definition 

it is non-practicing). Assuming that the incentives to innovate did decrease for those 

within the network, the increased opportunity for NPEs could lead to no net loss of 

innovation. 
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 In fact, a patent held by a NPE and licensed to a single member of the OPA may 

be more valuable to that OPA member than a patent produced by the OPA member itself, 

because not every OPA member may have the money to license from the NPE and the 

technology inside the patent could be a market differentiator for that licensor. This could 

lead to an inflated effect on the market for patent licenses from NPEs, which would draw 

more patent producers to the market. The flip side of this, however, is that any innovative 

patent produced by an NPE would be competing with any equivalent technology is from 

inside the OPA, which is free. Thus, the market price of a new patent could be depressed 

from its level in a traditional licensing market. Again, whether the market differentiation 

premium or the competing-with-free effects are larger, and whether the change in profit 

level is enough to have any effect on patent production by NPEs, is an empirical question 

and likely one the plaintiffs will have the burden of demonstrating. 

 The specter of patenting by NPEs also provides a reason for OPA members to 

continue patenting even in the absence of a licensing market: they may defensively wish 

to avoid the possibility of having an NPE grab a valuable piece of intellectual property 

and charge them for it. In addition, not all patents are limited to the market in which their 

inventors work; patent holders may be able to charge or cross-license with companies in 

other markets. There may also be reputational benefits; after all, a patent publicizes the 

company, and news reports often conflate patent production with innovativeness. 

Members of the OPA community may not choose to formally patent their inventions, 

however; many of the same benefits may be obtained merely through publication and/or 

use of the innovation, as detailed below. 

 Turning finally to the second question: assuming the OPA removes all incentive 

to patent, even for NPEs, will companies continue to innovate? 

 Some market-based incentives will still exist for companies to innovate. For 

instance, as Justice Stevens has noted in concurrence, “firms that innovate often capture 

long-term benefits from doing so, thanks to various first-mover advantages, including 

lock-ins, branding, and networking effects.”
56

 In addition, other intellectual property law, 

such as trade secrets or trademark, may still protect innovations that are not protected by 

patent law. Becoming an expert in a given technology may also lead to profitable 
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consulting contracts; many companies that contribute to the GNU/Linux codebase are not 

remunerated directly for their expenditures, but recoup those costs through providing 

support to enterprises using the software.
57

 It is not clear that these market-based 

incentives will be insufficient to drive innovation in the absence of patents. 

 In addition, by increasing the number of entrants into a market, the number of 

people and institutions dedicated to improving the technology in that market increases. 

The DOJ and the FTC have explicitly stated that “[r]estraints that encourage licensees to 

develop and market the licensed technology or that reduce the transaction costs of 

licensing the technology are more likely to be found reasonable.”
58

 In FOSS contexts, 

this benefit has long been considered an important part of the reason to open source a 

project. As early FOSS pioneer Eric S. Raymond put it, “[g]iven a large enough beta-

tester and co-developer base, almost every problem will be characterized quickly and the 

fix obvious to someone.”
59

 The benefit of these improvements will then be available to 

OPA users for free, speeding the dissemination of new technology and benefiting 

consumers. 

 Attracting new entrants may also steal mindshare away from rival enterprises. For 

instance, Google’s smartphone operating system, Android, was able to quickly become 

expand its market share in part because it was released under a FOSS license and 

smartphone manufacturers and developers were able to access it for free.
60

 By giving 

away its intellectual property (in this case, the copyright to the Android software) for 

free, Google ensured that no other company (such as Apple or Nokia, the two dominant 
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smartphone manufacturers of the time) would gain enough market power to hurt 

Google’s core business of online advertising. 

 This story of Android is worth pausing on for a moment, to examine whether it 

truly is procompetitive. The FTC cleared Google in 2013 of any antitrust liability for 

tying its search engine to other products, including Android.
61

 Nonetheless, it is worth 

asking whether Google’s decision to release a smartphone operating system for free led 

to the destruction of the market for smartphone operating systems. After all, Android is 

far and away the leading smartphone operating system in the world, and subsequent 

market entrants like Windows Phone have been unable to establish a competitive 

foothold in the market.
62

 

 The fact that Google released the software for free cannot be the only reason this 

strategy has succeeded. For instance, browser software has long been a free product, and 

yet it is still an extremely competitive space.
63

 Android had another advantage in its quest 

for market share: it is released under FOSS license. This ensures that anyone seeking to 

compete with Android need only fork the codebase in order to create their own version. 

Indeed, some aftermarket vendors, such as Cyanogenmod, do this without permission 

from Google.
64

 Thus, if Google begins to abuse its power over Android, it would be 

relatively easy for manufacturers and users to migrate to another version of Android. This 

keeps Google in check, and explains why there is no incentive for users to migrate to a 

new smartphone operating system platform. 

 

  iii. OPAs in the absence of traditional licensing markets: benefits 

outside of the traditional market. 

 

 Traditional market benefits like those mentioned in the last section do not capture 

the full range of effects created by private ordering systems. Many actors create value, 
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both benefits to social welfare and concrete monetary value, in response to non-monetary 

incentives. OPAs are well positioned to harness some of these motivations, with 

procompetitive effects. 

 Because courts have long made clear that any social welfare created other than 

economic efficiency is irrelevant for the purposes of antitrust liability,
65

 this discussion 

will focus on the economic benefits of ideologically motivated actors. As Judge 

Easterbrook wrote about software licensed under the GPL, “[t]he lack of money changing 

hands in open source licensing should not be presumed to mean that there is no economic 

consideration . . . . There are substantial benefits, including economic benefits[.]”
66

 

Wikipedia, for instance, was constructed out of volunteer labor and is largely given away 

for free; while difficult to value, estimates of its free market commercial value place it in 

the tens of billions of dollars.
67

 The incentives may be ideological (I am benefitting my 

beliefs), social (I gain recognition from my peers), or something else. However, the effect 

of harnessing these motivations may be to open up markets that did not exist and could 

not exist without an OPA. 

 In fact, OPAs arguably solve or mitigate certain anticompetitive effects of 

traditional patent markets. Innovation does not require a patent system, and it especially 

does not require a patent system structured the way that the United States currently 

structures its patent system. Scholars have long recognized that the traditional patent 

licensing market suffers from market inefficiencies, and many have questioned if the 

money spent on patent licensing, litigation and enforcement comes at the expense of 

other, more procompetitive business activities. As an alternative, some economists 

believe that “the most robust markets for ideas are those where ideas are free.”
68

 Prices of 
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IP at any price above zero can have a radically chilling effect on potential entrants into 

the market for that IP.
69

 

 The markets for patent licenses are famously opaque. It is difficult for potential 

licensees to get information about whether patents will survive a challenge, whether other 

patents read onto their invention, and how much other licensees are paying for the same 

patent. Patent holders have incentives to obfuscate, both by exaggerating the worth of 

their patents and by hiding the patents until it is too late for a potential licensee to 

redesign a product to avoid infringement. By offering everything for free, OPAs solve 

this problem. In addition, OPAs provide a way for patent holders to get some value in 

exchange for their patents (in the form of licenses and non-assertion guarantees from 

other DPL users) with transaction costs that are almost nonexistent. The US Supreme 

Court has recognized that high transaction costs are a valid business justification for 

coordination of licensing when it found that music publishing license company BMI not 

liable for antitrust violations in BMI v. CBS.
70

 

 Economists have called the moral sensibility that drives people to exit certain 

markets on ideological grounds “repugnance”.
71

 Thus, for instance, people are resistant to 

using a traditional money-for-goods market to allocate human organs, so a well-designed 

market for human organs will not place a monetary value on the organs themselves.
72

 

Similarly, strong IP rights and enforcement is a moral issue to many people. Organized 

opposition to the patent right on moral grounds has a long history, extending at least as 

far back as the anti-patent movement in 19th-century Germany, which opposed patents 

not merely on economic grounds but because awarding patent unfairly benefitted 

inventors at the expense of the scientists whose work they used.
73

 Today, many activists 
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favor categorically ceasing patent protections for software patents.
74

 Even those not 

morally opposed to the entire IP market may object to aggressive enforcement of IP 

rights. The record companies that sued end user copyright pirates suffered large amounts 

of bad press, and the patent troll that sued podcasters for royalties wound up in a highly 

publicized clash with comic Adam Carolla.
75

 If these potential innovators can be enticed 

into a market by an OPA’s displacement of the traditional patent licensing model, the 

entire market may realize large benefits that supplement or offset those created by 

traditional market actors. 

 Given the range of procompetitive benefits available to a user of an OPA, it is 

difficult to imagine that a court would find the implementation of an OPA violates 

antitrust law, even if the OPA operates to the exclusion of traditional patent licensing. 

 

V. Conclusion 

 

 Private-ordering patent strategies, at least those implementing a defensive patent 

aggregator or open patent agreement, should prove robust in the face of antitrust 

challenges. While defensive patent aggregators embrace the patent licensing market as it 

is and attempt to work within it, open patent agreements offer an alternative vision of 

incentives for innovation. Fortunately, antitrust law is flexible enough to incorporate both 

perspectives, which gives patent holders and licensees the freedom to innovate not just in 

their products, but in how they structure their businesses. As the United States looks to 

reform its patent system, one or both of these may prove to be important models for the 

legal system of the future. 
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