
   

 

 
 

 
 

 

 

 

Comments of U.S. Copyright Scholars on  

DRAFT COPYRIGHT BILL 2015 

Nigerian Copyright Commission 
 

 

 

 

 

 

 

 

Submitted by: 
Peter Jaszi, Professor of Law 
Michael Carroll, Professor of Law 
Sean Flynn, Professorial Lecturer in Residence 
American University Washington College of Law 
Program on Information Justice and Intellectual 
Property 
 
 
January 5, 2016 

 

 

 

 



 

 

 

2 

 

 

BACKGROUND ON COMMENTERS ....................................................................................2 

INTRODUCTION AND SUMMARY OF PROPOSED REVISIONS ..............................................3 

ANALYSIS .........................................................................................................................5 

I. SEC.. 20(1)(A): FAIR DEALING .............................................................................................. 5 

A. Coverage gaps ........................................................................................................... 6 

B. Closing the gaps ........................................................................................................ 8 

II. SEC. 20(1)(A)(V): THE THREE-STEP TEST .............................................................................. 9 

III. NEW SEC. 24(1): THE RELATION OF SPECIFIC AND GENERAL EXCEPTIONS ................................. 11 

IV. NEW SEC. 24(2): CONTRACTUAL TERMS ............................................................................ 13 

V. SEC. 44(8): LIMITATIONS AND EXCEPTIONS IN RELATION TO ANTI-CIRCUMVENTION .................... 13 

VI. SEC. 47(2)(E): LIMITATIONS AND EXCEPTIONS IN RELATION TO SERVICE PROVIDER LIABILITY ....... 14 

VII. SEC. 48(6): GOOD FAITH EXCEPTION TO ISP LIABILITY ........................................................ 15 

VIII. SEC. 66(2)(A). LIMITATIONS AND EXCEPTIONS IN RELATION TO PROTECTION FOR EXPRESSION OF 

FOLKLORE ................................................................................................................... 15 

IX. SEC. 66(2)(B): EXCEPTIONS FOR USE OF FOLKLORE FOR EDUCATIONAL PURPOSES ..................... 16 

CONCLUSION ................................................................................................................. 16 

 

BACKGROUND ON COMMENTERS 

These comments are submitted by Professors Peter Jaszi, Michael Carroll and Sean 

Flynn, from the Program on Information Justice and Intellectual Property (PIJIP) at the 

American University Washington College of Law in Washington, D.C. In 2011, PIJIP 

created the Global Network on Copyright User Rights -- a group of copyright experts 

from around the world knowledgeable about the scope of international obligations 

under multilateral, plurilateral and bilateral agreements who generate policy options 

and expert opinion on the protection of user rights through flexible limitations and 

exceptions in national copyright laws. Members of this network have worked with local 

partners in offering comments on proposed national copyright legislation in countries 

such as South Africa, Australia, and Colombia. Work of the Network, including research 

on comparative limitations and exceptions, the economic impacts of flexible exceptions, 

and submissions in various public forums, can be found at http://infojustice.org/flexible-

use     

Peter Jaszi is a Professor of Law at the American University Washington College of Law 

(AUWCL), where he teaches copyright law and courses in law and cinema, as well as 

supervising students in the Glushko-Samuelson Intellectual Property Law Clinic. 

Professor Jaszi is the longest serving member of the nationally recognized intellectual 

property faculty at AUWCL, and he helped establish both the IP Clinic and the school’s 

http://infojustice.org/flexible-use
http://infojustice.org/flexible-use
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Program on Intellectual Property and Information Justice.  Professor Jaszi has been a 

Trustee of the Copyright Society of the U.S.A. and currently serves on the editorial board 

of its journal.  In 1994, he was a member of the Librarian of Congress’ Advisory 

Committee on Copyright Registration and Deposit, and received the American Library 

Association’s L. Ray Patterson Copyright Award for 2007.  He is the co-author of a 

leading textbook on copyright law (along with Professor Carroll), and he has written 

books and articles about motion picture copyright, copyright limitations and exceptions, 

information access for persons with disabilities, and intellectual property protection for 

traditional culture.  He frequently acts as a copyright consultant for makers of 

documentary and narrative films. 

Michael W. Carroll is Professor of Law and the Director of the Program on Information 

Justice and Intellectual Property (2009- present). He teaches and writes about 

intellectual property law and cyberlaw. Professor Carroll's research focuses on the 

search for balance in intellectual property law over time in the face of challenges posed 

by new technologies. His research includes projects about safe harbors from copyright 

liability for Internet service providers, the social costs imposed by one-size-fits-all 

intellectual property rights and about the history of copyright in music. 

Sean Flynn teaches courses on the intersection of intellectual property, trade law, and 

human rights and is the Associate Director of the Program on Information Justice and 

Intellectual Property (PIJIP). At PIJIP, Professor Flynn designs and manages a wide 

variety of research and advocacy projects that promote public interests in intellectual 

property and information law and coordinates PIJIP’s academic program, including 

events, student advising and curriculum development. Professor Flynn’s research 

examines legal frameworks promoting access to essential goods and services. He serves 

as counsel for advocacy organizations and state legislatures seeking to promote and 

defend regulations that promote access to essential medicines.  

The Program on Information Justice and Intellectual Property (PIJIP) is the 

internationally recognized intellectual property and information law research and 

academic program of American University Washington College of Law (AUWCL). PIJIP’s 

project on copyright user rights promotes research and analysis on the utility of user 

rights in copyright law as enabling tools to promote the purposes of copyright law as 

well as the broader social and economic goals of societies.  

INTRODUCTION AND SUMMARY OF PROPOSED REVISIONS 

It is a pleasure to have this opportunity to offer some reactions to the impressive draft 

law that has been posted by the Nigerian Copyright Commission. We begin by noting 
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that it is both an ambitious and a significant undertaking.  As a result of this initiative, 

Nigeria is well on its way to having a truly modern copyright law – and one that will 

make a significant positive contribution to the country’s cultural institutions and 

information industries.  We particularly recognize the NCC’s effort to rationalize the 

treatment of limitations and exceptions in Part II of the draft, to which our comments 

will be (in the main) confined.   

This submission recommends the following revisions to Part II of the NCC Draft Law, 

justifications for which are included in corresponding sections of discussion below 

(additions in bold; deletions in brackets): 

Revise Art. 20(a)(1) to:  

The rights conferred in respect of a work by sections 8 to 12 of this Act do not 

include the right to control - 

the doing of any of the acts mentioned in the said sections by way of fair 

dealing for purposes [of] such as research, teaching, education, private use, 

illustration, criticism, review or the reporting of current events,… 

Strike 20(a)(1)(v) (“(v)if the use does not conflict with a normal exploitation of the 

work and does not unreasonably prejudice the legitimate interests of the owner of 

copyright”). 

Add new Sec. 24(1):  “Except as otherwise provided, each of the provisions of this 

Part is without prejudice to other limitations and exceptions under this Act.”   

Add new Sec. 24(2):  “Contractual terms which purport to restrict or prevent the 

doing of the acts permitted by limitations and exceptions under this Act are 

unenforceable.” 

Revise Sec. 44(8) to: “The provision of this section shall not affect the exercise of 

exceptions provided in this Act as it relates to the work in respect of which the 

technological protection measure is applied.” 

Revise Sec. 47(2)(e) to: “a statement under penalty of perjury that the complaining 

party has a good faith belief that use of the material in the manner complained of 

is not authorized by the owner of copyright or his agent, or the law, including any 

limitation or exception under this Act.”   
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Revise Sec. 48(6) to: “A service provider shall not be liable to any person for any 

action taken under this section in good faith, including those taken in reliance on 

limitations and exceptions under this Act..”   

Revise Sec. 66(2)(a) to: “the doing of any of the acts by way of fair dealing [for 

private and domestic use], subject  to the condition that, if the use is public, it shall 

be accompanied by an acknowledgment of the title of the work and its source 

where practicable.    

Revise Sec. 66(2)(b) to: “. . . utilisation for [purposes of] educational, library, archival 

or museum purposes.”   

ANALYSIS 

I. SEC.. 20(1)(A): FAIR DEALING 

Our central and most important suggestion is to encourage the NCC to open its 

proposed fair dealing clause in Sec. 20 to be applicable to any purpose, for example by 

including the words “such as” before the list of approved purposes that may be 

considered an instance of fair dealing. 

Section 20(1)(a) reflects a salutary recognition of the benefits of flexible copyright 

limitations and exceptions.  By “flexible” we mean to refer to exceptions that apply to 

multiple purposes based on a generally applicable balancing test (also known as a 

proportionality test). Such an exception is provided in Sec. 20(1)(a), which enumerates a 

five-factor test for evaluating the fairness of uses of protected content “for purposes of 

research, teaching, education, private use, criticism, review or the reporting of current 

events.” 

Flexible exceptions that turn on general balancing tests are useful in allowing the law to 

adapt to the “next wave” of developments in culture, technology, and commerce which 

often cannot be foreseen. The current formulation of Sec. 20(1)(a) is limited, however, 

to “purposes of research, teaching, education, private use, criticism, review or the 

reporting of current events.” Uses falling outside of this list cannot benefit from the 

flexible exception even if they are otherwise fair.   

There is a general trend in modern copyright laws providing exceptions that are open as 

well as flexible. By “open” we mean to refer to the ability to apply the flexible exception 

to purposes not explicitly identified in the statute. Such openness is the hallmark of the 

U.S. “fair use” clause which contains a similar list of illustrative purposes as the NCC 

draft, but makes this list open by inclusion of the phrase “such as” before the 
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explanatory list. It thus can be applied in cases of other purposes not foreseen in the 

original Act, which has been extremely useful in enabling new uses by artists and 

entrepreneurs alike. Similar open flexible exceptions have been included in recent 

copyright reforms in the Philippines, Israel, South Korea, Malaysia and Singapore. Open 

flexible exceptions have also been recommended  by the Australian Law Reform 

Commission and by the South African Department of Trade and Industry, though not yet 

implemented in either country.  See, e.g., ALRC, Copyright and the Digital Economy, at 

https://www.alrc.gov.au/publications/copyright-report-122.  

The most important reason to include an open and flexible exception in the law is to 

provide a mechanism for the law to adapt to gaps in coverage of users’ rights that may 

be necessary to accommodate unforeseen uses of protected material that benefit 

society without harming the interests of the copyright owner. An open and flexible 

exception prevents the copyright law from pre-deciding that all unforeseen uses are 

prohibited. 

A. Coverage gaps 

The inclusion of an open flexible exception would assist meeting some needs that can 

be immediately foreseen based on experiences in other countries. For example, 

filmmaking is an industry that is dependent on limitations and exceptions for their 

creative activity. Documentary filmmakers routinely incorporate brief audio-visual clips 

(or still images) into their new work as illustrations. Thus, for example, a documentary 

about gun violence in Chicago might include excerpts from news broadcast, or headlines 

from newspapers, to illustrate the extent of the problem. A similar practice might be 

followed in narrative film production, to illustrate or evoke the real historical setting in 

which a fictional story takes place.  More broadly, contemporary creators of all kinds 

frequently make highly selective quotations of copyrighted material to illustrate an 

argument or make a point.   In many cases, licenses permitting such uses would be 

practically impossible or prohibitively expensive to obtain.  In the U.S., such uses are 

routinely analyzed, and frequently approved, as fair uses.  See  Peter Jaszi, Copyright, 

Fair Use and Motion Pictures, at 

http://epubs.utah.edu/index.php/ulr/article/viewFile/23/17, and see, e.g., Lennon v. 

Premise Media, at 

http://cyberlaw.stanford.edu/files/blogs/Order%20Denying%20Federal%20PI.pdf, and 

Faulkner Literary Rights v. Sony, at http://www.scribd.com/doc/154578618/Faulkner-

Requiem.  But in the NCC draft such uses appear to fall between the flexible fair dealing 

provisions, on the one hand, and its specific exceptions, on the other.   

https://www.alrc.gov.au/publications/copyright-report-122
http://epubs.utah.edu/index.php/ulr/article/viewFile/23/17
http://cyberlaw.stanford.edu/files/blogs/Order%20Denying%20Federal%20PI.pdf
http://www.scribd.com/doc/154578618/Faulkner-Requiem
http://www.scribd.com/doc/154578618/Faulkner-Requiem
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Likewise, U.S. copyright law has recognized that, within reasonable limits, visual artists, 

as well as filmmakers, should be permitted to quote one another’s protected expression 

in developing new work of their own.  A painter may elaborate an image first drawn or 

photographed by another, just as a screenwriter may incorporate a well-known line 

from a novel into a new film script, relying on fair use.  No one suffers economic loss as 

the result of such quotation; instead, but more (and better) work is produced overall, 

with resulting benefits to both the cultural public and the economy.  However, because 

such creative appropriation falls outside the list of uses subject to fair dealing in the NCC 

draft, and is not covered by any specific exception (including that for “parody, satire, 

pastiche, and caricature”), it could not be lawful under the NCC draft. 

Here we note that Article 10(1) of the Berne Convention provides: 

It shall be permissible to make quotations from a work which has already been 

lawfully made available to the public, provided that their making is compatible 

with fair practice, and their extent does not exceed that justified by the purpose, 

including quotations from newspaper articles and periodicals in the form of 

press summaries. 

 

Unlike the other exceptions provided for in Berne, Article 10(1) generally is considered 

to impose an obligation to provide an exception for fair quotation. That is, fair quotation 

is framed as a mandatory provision, as ‘something that must be provided for under 

national laws, rather than as something that may be done at the discretion of national 

legislators.” See Sam Ricketson and Jane Ginsburg,, International Copyright and 

Neighbouring Rights:  1 The Berne Convention and Beyond (2nd ed, 2006) 788–789.   In 

addition to representing questionable copyright policy, the absence of a provision 

allowing quotation for purposes of illustrative or artistic purposes in the NCC draft also 

may pose a question of Berne compliance. 

  

Flexible and open exceptions also have been key to the development of other 

industries. Software and hardware industries in the U.S. have thrived, in part, because 

of court decisions recognizing that copying protected software for the limited purpose 

of reverse engineering to achieve interoperability constitutes fair use.  This kind of pro-

competitive activity, which ultimately harms no one but increases the size of the market 

for all, is another example of an activity that the NCC draft would not cover.   

An even more contemporary example, also drawn from the field of technology, is that of 

mass digitization for such new purposes as search and text or data mining (sometimes 

referred to as “non-consumptive” or “computational” research).  New technologies 
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offer consumers, students, researchers, and others the promise of being able to scan 

large numbers of texts looking for keywords or significant patterns.  But these socially 

and culturally valuable activities are possible only if the texts in question first have been 

converted, as a body, into machine-readable digital formats.  Because fair use is 

available in the United States, this kind of mass digitization can and does occur, at no 

cost to rightsholders but enormous benefits to civil society at large.  See, e.g., Authors 

Guild v. HathiTrust at 

https://scholar.google.com/scholar_case?case=4571528653505160061&hl=en&as_sdt=

6&as_vis=1&oi=scholarr.  

In the United States, libraries and museums make images of documents and artworks in 

their collections available on line for the use of the general public.  Scholars and 

students who cannot travel to the places where these materials reside physically are 

nevertheless able to see, read, and analyze them.  Again, this practice is enabled by a 

flexible and open fair use provision; no place for it appears to exist in the NCC draft. See 

Association of Research Libraries,  Code of Best Practices in Fair Use for Academic and 

Research Libraries, Principle 19-20, at 

http://www.arl.org/storage/documents/publications/code-of-best-practices-fair-

use.pdf. 

B. Closing the gaps 

Of course, one could further elaborate the list of specific exceptions with the benefit of 

hindsight.  Apart from producing an increasingly ungainly statute, that approach would 

have a significant, drawback:  Although specific exceptions may be sufficient to address 

the universe of known situations, they cannot provide for future unknowns.   

A few years ago, for example, reverse engineering for interoperability and mass 

digitization (mentioned above) were unknown practices in the United States (as 

elsewhere). In a legal environment where they required specific legislative authorization 

in order to proceed, they would never have flourished, and their benefits would have 

been lost.   Democratic political processes being what they are, it would have required 

years or decades to begin making up the deficit.  Nigeria should consider legislating in a 

way that acknowledges the possibility – or, indeed, the likelihood – that coming years 

will see new, now unforeseen, ways in which exceptions to copyright control will 

advance the public  good at little or no cost to private interests.   

The most straightforward way to accomplish this would be to modify the introductory 

language of Art. 20(1) as follows: 

https://scholar.google.com/scholar_case?case=4571528653505160061&hl=en&as_sdt=6&as_vis=1&oi=scholarr
https://scholar.google.com/scholar_case?case=4571528653505160061&hl=en&as_sdt=6&as_vis=1&oi=scholarr
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The rights conferred in respect of a work by sections 8 to 12 of this Act do not 

include the right to control - 

the doing of any of the acts mentioned in the said sections by way of fair 

dealing for purposes [of] such as research, teaching, education, private use, 

illustration, criticism, review or the reporting of current events,… 

Of these changes, the most critical is the first (adding the words “such as”).  If it were 

made, the latter (adding “illustration”) would add additional clarity but would not 

strictly be required.  

Whether this flexible provision is referred to as “fair dealing” or “fair use” is of little 

consequence.  Indeed, neither of these terms has any fixed definition in international 

copyright parlance.  What matters is to assure that the flexible provision of Nigerian law 

is an open one. 

II. SEC. 20(1)(A)(V): THE THREE-STEP TEST 

Whatever decision ultimately is made about the scope of Sec. 20(1)(a), the inclusion in 

the draft of a fifth consideration, “if the use does not conflict with a normal exploitation 

of the work and does not unreasonably prejudice the legitimate interests of the owner 

of copyright,” is unnecessary at best and unwise at worst.   

The language is derived from the so-called “three-step test” that originated in Article 

9(2) of the Berne Convention, and has since found its way into other international 

agreements related to copyright.  It represents an intentionally vague, generalized 

standard for what kinds of copyright limitations are permissible in national legislation – 

that is, a point of reference in diplomatic negotiations or (rarely) in state-to-state 

conflicts adjudicated in international tribunals.   Whatever the test’s meaning, there is 

no basis on which to suppose enactment of a flexible copyright exception, when open or 

closed, would violate it.  Thus, the three-step test need not be incorporated into 

domestic legislation to assure treaty compliance.  See Christophe Geiger, From Berne to 

National Law, via the Copyright Directive: The Dangerous Mutations of the Three-Step 

Test , at  

http://www.pijip.org/wp-content/uploads/2016/01/geiger2007.pdf. 

 

What harm, however, could flow from its inclusion, simply as a matter of caution?  Even in 

this setting, its proper interpretation is a matter of intense, unresolved controversy.  This is, 

at least in part, because it’s key terms, including “normal exploitation,” “unreasonable 

prejudice,” and “legitimate interests,” are undefined.  One thing, however, is clear:   The 

http://www.pijip.org/wp-content/uploads/2016/01/geiger2007.pdf
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three-step was never intended to be applied, on a case-by-case basis, in private disputes 

between rightsholders and users, and there are no reliable sources of guidance about how it 

could be so applied.  See Christophe Geiger, Daniel Gervais, and Martin Seftleben, The Three-

Step-Test Revisited: How to Use the Test’s Flexibility in National Copyright Law, at 

http://digitalcommons.wcl.american.edu/cgi/viewcontent.cgi?article=1816&context=auilr . 

On the other hand, the proposed fifth factor does substantially duplicate the 

immediately preceding fourth consideration:  “the effect of the use upon the potential 

market for or value of the work”. This fact underlines the proposition that the fifth 

factor is unnecessary, and also points to the main risk of including it:  that doing so 

would skew analysis under 20(a)(1) in the direction of giving greater weight to economic 

considerations than they would receive under a four-factor approach.   

 

One of the great successes of U.S. fair use jurisprudence in the last 25 years has been 

the clarification of the doctrine’s application, as appropriate, to commercial as well as 

non-commercial users; it is this development that has made fair use useful to 

filmmakers, publishers, technology providers, and other important actors in the cultural 

marketplace.   

 

Another triumph has been the liberation of four-factor analysis from a mechanically or 

reductively economic approach, in which considerations of market effect receive the 

greatest emphasis.  Instead, U.S. courts have come to appreciate that the first factor 

(“the purpose and character of the use”) is at least as, if not more, important:   that 

where the use under scrutiny has a new, “transformative,” purpose, the relevance of 

economic considerations in overall balancing is correspondingly reduced.   

 

Introducing a fifth, economically-oriented, factor based on the three-step test of 

international copyright law would be an invitation to Nigerian courts to give greater 

emphasis to short-term economic costs (such as the copyright owner’s loss of notional 

licensing fees with respect to the challenged use), and overlook longer-term 

considerations of innovation policy.  It would also make it far more difficult for those 

courts to take advantage of the 175-year tradition of U.S. fair use jurisprudence, as they 

work to develop a specifically Nigerian approach to applying flexible copyright 

exceptions.   

 

We recommend that 20(1)(1)(v) be removed.   
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III. NEW SEC. 24(1): THE RELATION OF SPECIFIC AND GENERAL EXCEPTIONS 

Laws that combine specific and flexible exceptions, including in the U.S., must address 

the relation between the two. The specific question that arises is whether the flexible 

exception can be used in cases of purposes also addressed by specific exceptions. We 

would advise resolving this this question in the affirmative.  

 

The definition of the relation between flexible and specific exceptions is a matter of 

policy choice, and one that could be made differently where particular specific 

exceptions are concerned.  In the future, these choices will be consequential, since it is 

likely that specific exceptions will be (at least to some extent) overtaken by social and 

technological events.   

 

The provisions for cultural institutions in the existing NCC draft provide an illustration.  

Even were this detailed set of specific exceptions entirely adequate for the needs of that 

sector today,1 it is unlikely that it will continue to meet institutional – and public – needs 

in the future. Thus, for example, libraries, schools, museums and archives may today be 

satisfied with the ability to display collection materials “to individual members of the 

public by dedicated terminals on the[ir] premises,” as provided in 20(a)(t). But as access 

to broadband Internet becomes more widely available, those same mission-driven 

cultural institutions will be under increasing internal and external pressure to make 

curated selections from materials they hold, if not entire collections, available online.  

Arguments for doing so under Sec. 20(1)(a) would be significant – if the flexible 

provision were understood as complementary to, rather than limited by, the specific 

one.   

 

To cite one other illustration, the current draft provision relating to exceptions for the 

visually impaired includes, in Sec. 22(2), a savings clause that “This provision is without 

prejudice to any other limitations or exceptions under this Act.”  Its specific placement, 

however, gives rise to doubt about the relationship between other subsections of Sec. 

22 (including 22[1] and 22[3]) and the flexible language of Sec. 20(a)(1).  Certainly, some 

useful initiatives to serve the visually impaired may fall outside the scope of Sec. 22.  

                                                        
1 An obvious exception is the cautious approach to interlibrary loan embraced in the proviso of Sec. 

21(1) (“Provided that if a work is supplied by digital transmission, the electronic file is deleted 
immediately after the printing of a paper copy of an electronic copy of the work.”)  Requiring the 
results of otherwise legitimate interlibrary loan requests to be provided to requesting patrons in more 
expensive and less convenient form will significantly limit the present as well as the future value of this 
important library practice.  If the intention of the draft is be consistent with existing best practices, this 
language should be stricken. 
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Thus, Sec. 22(1) is ambiguous on whether a specialized non-profit entity’s effort to 

create a library of accessible texts in major Nigerian languages other than English, in 

anticipation of (rather than in response to) specific requests from qualified users.  

Unless there is a compelling reason why effort to serve the needs of the visual impaired 

should be strictly limited to the specific cases anticipated in Sec. 22, it would be 

preferable to include a savings clause that functioned as a general default. 

 

In countries like the United States, the de facto default rule is that specific exceptions do 

not derogate from the general, flexible fair use provision.   Thus, Sec. 108(f)(4), on 

library exceptions, states that “nothing in this section in any way affects the right of 

fair use as provided by section 107… .” See the text at 

https://www.law.cornell.edu/uscode/text/17/108.   

 

The same is true in Canada. As the Supreme Court of Canada has explained: 

The fair dealing exception like other exceptions in the Copyright Act, is a 

user’s right. In order to maintain the proper balance between the rights of a 

copyright owner and user’s interest, it must not be interpreted restrictively. 

As Professor Vaver has explained, ‘User rights are not just loopholes. Both 

owner rights and user rights should therefore be given the fair and balanced 

reading that befits remedial legislation.’  CCH Canadian Ltd. V. Law Society of 

Upper Canada (Para 48), at http://tinyurl.com/scc-csc-lexum-CCH. 

In 2004, the Court relied on fair dealing when rejecting claims against a library for 

providing a photocopy service for patrons, a self-service photocopier, and faxing copies 

of materials to patrons. Although not specifically covered by the 1997 amendments, the 

Court held that these were permitted activities, reminding us that: 

As an integral part of the scheme of copyright law, the s.29 fair dealing exception is 

always available. Simply put, a library can always attempt to prove that its dealings with 

a copyrighted work are fair under s.29 of the Copyright Act. It is only if a library were 

unable to make out the fair dealing exception under s.29 that it would need to turn to s. 

30.2 of the copyright Act to prove that it qualified for the library exemption. (Para 49)  

 

The practical effect of clarifying the law to make the flexible exception broadly 

applicable would be to make specific exceptions “safe harbors” within which various 

kinds of non-controversial uses could be made with an exceptionally high level of 

confidence on the part of users, while at the same time allowing for the possibility of 

legitimate new use practices as the result of technological, economic, or social change.  

https://www.law.cornell.edu/uscode/text/17/108


 

 

13 

 

 

The inclusion of such a provision also would have the benefit of eliminating the 

confusion that may arise from apparently conflicting specific exceptions (for example, 

Sec. 20(n) compared to Sec. 21(2), on the subject of library copying.) 

 

Nigerian law could make the relationship between the exceptions clearer and more 

flexible by including: 

 

Sec. 24(1):  “Except as otherwise provided, each of the provisions of this Part is 

without prejudice to other limitations and exceptions under this Act.”   

IV. NEW SEC. 24(2): CONTRACTUAL TERMS 

Good public policies that both flexible and specific exceptions are designed to achieve 

can easily be defeated if information vendors can avoid the provisions of copyright law 

by relying on contractual provisions.  For example, a supplier of digital texts to a learning 

or memory institution could prescribe as a condition of purchase that the institution 

forgo any (or all) of the freedoms from copyright control that the statute confers upon 

it.   

 

To prevent contractual overrides to the statute’s important exceptions, the NCC could 

follow the lead of recent UK legislation and provide as follows:  

 

Sec. 24(2):  “Contractual terms which purport to restrict or prevent the doing of the 

acts permitted by limitations and exceptions under this Act are unenforceable.”2
 

 

V. SEC. 44(8): LIMITATIONS AND EXCEPTIONS IN RELATION TO ANTI-CIRCUMVENTION 

Sec. 44(8) appears designed to address the potential conflict between copyright 

limitations and exceptions, on the one hand, and prohibitions against the circumvention 

of technological protection measures, on the other.  The provision recognizes risk that 

without a clear exception, technological protection measures can (and probably will) 

frustrate the exercise of many exceptions to copyright control.  More than 15 years of 

                                                        
2
 The Department of Trade and Industry’s draft bill in South Africa includes a slightly different formulation: 

 
39A.  Unenforceable  contractual term 

(1) To the extent that a term of a contract purports to prevent or restrict 

the doing of any act which by virtue of this Act would not infringe 

copyright   or which purport to renounce a right or protection 

afforded by this Act, such term  will  be unenforceable. 
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international experience with anti-circumvention legislation has demonstrated this 

problem, and the NCC obviously has taken it into account.  The result is an approach 

that is worthy of imitation elsewhere.   

 

The subsection could be made even clearer in its intent with following revision:   

 

Sec. 44(8): “The provision of this section shall not affect the exercise of exceptions 

provided in this Act as it relates to the work in respect of which the technological 

protection measure is applied.” 

 

VI. SEC. 47(2)(E): LIMITATIONS AND EXCEPTIONS IN RELATION TO SERVICE PROVIDER LIABILITY 

In the U.S., the courts recently have clarified the proposition that a copyright owner’s 

obligation in providing a “take-down notice” to an internet service provider entails a 

duty to consider whether the unauthorized use of protected material in question may 

be non-infringing, and therefore lawful, under an application of an exception such as fair 

use.  See Lenz v. Universal, at http://www.scribd.com/doc/280932758/Dancing-Baby-

9th-Circuit-Ruling. This principle helps assure that notices are not employed in ways that 

will unnecessarily compromise the balance between regulated and permitted uses that 

is struck in the statute itself.   

 

By the same token, 17 years of U.S. experience with a statutory provision similar to that 

proposed in Part VII of the draft has shown that service providers need legal 

encouragement to defend the user rights of individuals who rely on them for internet 

access by refusing to take down, or agreeing to restore unconditionally, legitimate 

postings that nevertheless have been the subject of take-down notices.  In these cases, 

ISP’s desire to avoid risk sometimes overwhelms their willingness to stand up for their 

subscribers.  The potential result is that copyright limitations and exceptions are 

rendered less meaningful in the Internet environment than should be the case as a 

matter of official copyright policy.   Both copyright owners and service providers should 

be encouraged to take  responsibility for assuring that this does not occur. 

In its new copyright legislation, Nigeria could profit from the U.S. experience.  Thus, for 

example, Sec. 47(2)(e), could be extended and clarified to state specifically: 

Sec. 47(2)(e): “. . . a statement under penalty of perjury that the complaining party has 

a good faith belief that use of the material in the manner complained of is not 

authorized by the owner of copyright or his agent, or the law, including by any 

limitation or exception under this Act.”   

http://www.scribd.com/doc/280932758/Dancing-Baby-9th-Circuit-Ruling
http://www.scribd.com/doc/280932758/Dancing-Baby-9th-Circuit-Ruling
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VII. SEC. 48(6): GOOD FAITH EXCEPTION TO ISP LIABILITY 

The NCC draft improves on its U.S. counterpart by providing a “good faith” exception 

to ISP liability at Sec 48(6).  It could be made clearer and more certain by adding 

language to the effect that: 

Sec. 48(6): “[a] service provider shall not be liable to any person for any action taken 

under this section in good faith, including those taken in reliance on limitations and 

exceptions under this Act.”   

VIII. SEC. 66(2)(A). LIMITATIONS AND EXCEPTIONS IN RELATION TO PROTECTION FOR EXPRESSION OF 

FOLKLORE 

Sui generis protection for expressions of folklore has the potential to chill education, 

academic commentary, and artist creativity, unless it is appropriately qualified.  

Therefore, it is important that in addition to providing its own specific limitations and 

exceptions, Sec. 66(2) of the NCC draft imports the flexible provision of Sec. 20(a)(1) 

into this new regulatory context – one which falls (strictly speaking) outside the 

boundaries of copyright.   

 

Sec. 66(2)(a) states that “the doing of any of the acts by way of fair dealing for private 

and domestic use, subject  to the condition that, if the use is public, it shall be 

accompanied by an acknowledgment of the title of the work and its source;….”  

Although well-intended, this wording leaves some confusion in its wake.  Specifically, it 

raises a doubt about whether, so long as the title and source identification 

requirement is fulfilled, the exception does it fact apply to public commercial uses.  

Likewise, unlike Sec. 20(a)(1), this section fails to specify that the title and source 

identification requirement applies only “where practicable.”  This is a significant 

omission, since expressions of folklore (or traditional culture) often will be untitled, 

and in many cases will be associated only conjecturally (if at all) with any group or 

community.   

 

To resolve these uncertainties, we recommend the following revision of Sec. 66(2)(a):   

 

Sec. 66(2)(a): “. . . the doing of any of the acts by way of fair dealing [for private and 

domestic use], subject  to the condition that, if the use is public, it shall be 

accompanied by an acknowledgment of the title of the work and its source where 

practicable.”    
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IX. SEC. 66(2)(B): EXCEPTIONS FOR USE OF FOLKLORE FOR EDUCATIONAL PURPOSES 

In the same spirit, there does not seem to be any obvious reason to treat uses by other 

learning and memory institutions, such as archives and libraries, differently from 

educational institutions. We would suggest an amendment to proposed Sec. 66(2)(b) 

to provide: 

 

Sec. 66(2)(b): “. . . utilisation for [purposes of] educational, library, archival or museum 

purposes.”   

 

CONCLUSION 

In closing, we would like to respond to a few common criticisms of flexible exceptions. 

First, expanded flexibility in exceptions should not be understood as contrary to the 

rights and interests of authors. Creators must quote and reproduce the works of authors 

for legitimate re-creation and transformation. Exceptions enable such work – be it in a 

textbook, a documentary film, a remix or mashup, a parody or satire, a broadcast 

program about music or other culture, or the myriad of other works created every day 

that reference and quote prior works. In other words, flexible exceptions promote 

creation. See Michael Madison, Fair Use Best Practices and Creative Communities, at 

http://www.authorsalliance.org/2015/02/27/fair-use-best-practices-and-creative-

communities.  

Second, flexible exceptions do not promote or shelter copyright “piracy.”   Because 

alleged infringers must assert and prove that they are the beneficiaries of an exception, 

they can derive no benefit from designating their activities as fair if, in fact, they are not.  

By the same token, the enforcement of copyright is no more difficult or expensive when 

a pirate self-identifies as engaged in fair dealing or fair use.   Indeed, there is reason to 

believe that members of the public will comply with copyright more readily in 

jurisdictions where legitimate user rights are affirmatively recognized.  In other words, 

the inclusion of appropriate limitations in a copyright system tends to promote public 

respect for the law – without which truly effective enforcement is likely to prove 

impossible. 

Third, flexible exceptions are neither uncertain nor unpredictable.  See Neal Netanel, 

Making Sense of Fair Use, at https://law.lclark.edu/live/files/9132-lcb153netanelpdf, 

and Matthew Sag, Predicting Fair Use, at 

http://moritzlaw.osu.edu/students/groups/oslj/files/2012/05/73.1.Sag_.pdf.    Indeed 

http://www.authorsalliance.org/2015/02/27/fair-use-best-practices-and-creative-communities
http://www.authorsalliance.org/2015/02/27/fair-use-best-practices-and-creative-communities
https://law.lclark.edu/live/files/9132-lcb153netanelpdf
http://moritzlaw.osu.edu/students/groups/oslj/files/2012/05/73.1.Sag_.pdf
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they are less so than many legal standards (“negligence,” for example) that courts of the 

common law tradition (as well as those in civil law jurisdictions) understand and are 

appropriate at applying. As recent comments to the Australian Law Reform Commission 

noted: 

For a legal doctrine to be predictable does not require an absolute consensus 

on its application to contested facts in every individual case. Like the 

common law, it is helpful to think of fair use as both a mechanism for 

generating decisions about particular issues (i.e., as a system) and as a 

collection of actual decisions (i.e., as a body of case law). At a system level, 

the last 30 years of case law have generated a fairly coherent set of 

principles that lend themselves to forward-looking application. At the level of 

individual cases, it is true that no copyright expert agrees with every court 

decision on fair use, but we are not aware that such consensus exists in any 

other significant area of the law.  Gwen Hinze, Matt Sag, and Peter Jaszi, The 

Fair Use Doctrine in the United States — A Response to the Kernochan 

Report, at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2298833  

 

Answers to other questions about flexible exceptions are provided in the following 

publication: 

Appendix III: Responding to Frequently Asked Questions about Flexible Use 

Provisions, http://infojustice.org/wp-content/uploads/2012/12/Appendix-

III.pdf   

 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2298833
http://infojustice.org/wp-content/uploads/2012/12/Appendix-III.pdf
http://infojustice.org/wp-content/uploads/2012/12/Appendix-III.pdf

